
& Delete Unnecessary Files. 
Attorneys should periodically de-
lete unnecessary files from their 
portable devices to limit the risk 
of exposure. 

& Take Appropriate Steps When 
Decommissioning Devices. Most 
law firms now have procedures for 
decommissioning devices such 

factors to be considered in deter-
mining the reasonableness of the 
lawyer’s efforts, including the sen-
sitivity of the information, the like-
lihood of disclosure if additional 
safeguards are not employed, the 
cost of employing additional safe-
guards, the difficulty of implement-
ing the safeguards, and the extent 
to which the safeguards adversely 
affect the lawyer’s ability to repre-
sent clients (e.g., by making a de-
vice or important piece of software 
excessively difficult to use).

Although the proposed amend-
ments to the Model Rules have not 
been officially adopted, there is 
no time like the present to discuss 
some practical tips to make sure 
that you are reasonably protecting 
your client’s confidential informa-
tion when using your latest gadget.

& Use Password Protection. At-
torneys should password protect 
all electronic devices used to ac-
cess client information (including 
devices that connect to your e-mail 
accounts). Although the tempta-
tion exists to make a password 
something easy to remember, the 
use of a “strong” password, which 
utilizes a combination of upper- 
and lowercase letters, numbers, 
and symbols, allows for greater 
protection of client information in 
the event a device is stolen or lost. 

P
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Popular devices such as the iPad, 
BlackBerry, and laptop comput-
ers, and services such as online 
file storage and retrieval systems, 
give lawyers increasing flexibility 
in creating, storing, and transmit-
ting information. While such in-
novations provide many benefits, 
even seemingly innocuous use of 
these technologies may compro-
mise a lawyer’s ethical duties. The 
ABA Model Rules of Professional 
Conduct (“Model Rules”) require 
attorneys to maintain client confi-
dences and safeguard client prop-
erty. These and other ethics rules 
are implicated by lawyers’ use of 
developing technologies. 

The Working Group on the Impli-
cations of New Technologies of the 
ABA Commission on Ethics 20/20 
has proposed amendments to the 
Model Rules and suggested modify-
ing Model Rule 1.6 (the duty to pre-
serve client confidences) to encom-
pass an attorney’s responsibility to 
protect client confidences when 
using new digital technology. The 
ABA Commission on Ethics 20/20 
suggested an addition to the rule pro-
viding that “[a] lawyer shall make 
reasonable efforts to prevent the un-
intended disclosure of, or unauthor-
ized access to, information relating 
to the representation of a client.” 

In comments to the proposed 
rule, the Working Group listed 

About that iPad: Protecting Client Confidences in the Digital Age
By Charles R. Bacharach and Marisa Warren

& Use Remote Disabling. Many 
wireless devices can be remotely 
disabled so that they cannot be 
used to access information if they 
are lost or stolen. It may even be 
possible with appropriate software 
to wipe the memory of a missing 
device remotely. Work with your IT 
department or IT professional to 
ensure that your office technology 
can address such emergencies. 

Muhammad Ali, then 23, defends his heavyweight title with a first-round 
knockout in the rematch with Sonny Liston in May 1965. Their first fight 
took place in February 1964 as civil rights legislation moved through 
Congress. Story, page 10.        AP PhoTo/John Rooney
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TThe U.S. Supreme Court addressed 
the ministerial exception to federal 
discrimination laws for the first 
time in its January 2012 decision, 
Hosanna-Tabor Evangelical Lu-
theran Church and School v. EEOC. 
The Court unanimously held that 
the Establishment Clause and the 
Free Exercise Clause of the First 
Amendment require that any deci-
sion by a religious group to form 
or terminate a relationship with a 
“minister” is completely insulated 
from judicial review regardless 
of the stated reason for the chal-
lenged decision. 

The Court applied the excep-
tion to a religious school teacher 
who claimed that the termination 
of her employment violated the 
anti-retaliation protections of the 
Americans with Disabilities Act, 
but it declined “to adopt a rigid 
formula for deciding when an 
employee qualifies as a minister.” 
The Court also noted that the ex-
ception is an affirmative defense, 
rather than a jurisdictional bar, to 
statutory employment claims.

The existence of a ministerial 
exception is not news to employ-
ment lawyers. As the Court noted, 
all federal courts of appeals have 
unanimously recognized it. What is 
significant is the Court’s approach 
to determining who is a minister. 
The Court implicitly rejected the 
“good faith” approach advocated 
by Justice Clarence Thomas, who 
would have found that the First 
Amendment requires civil courts 
“to defer to a religious organiza-
tion’s good-faith understanding of 
who qualifies as its minister”; the 
“functional” approach advocated 
by Justices Samuel Alito and Elena 
Kagan, who wrote in their joint con-
curring opinion that the exception 
“should apply to any ‘employee’ 
who leads a religious organiza-
tion, conducts worship services or 
important religious ceremonies or 
rituals, or serves as a messenger or 
teacher of its faith”; and any other 
test applied by the courts of ap-
peals. Because the Court declined 
to adopt any specific test for deter-
mining who is a minister, the  

Court Sets Standards for religion Defense to title Vii Claims 
By Jay P. Warren

record before the Court is important 
to understanding how the decision 
may be applied in other cases.

Cheryl Perich worked as a 
teacher in a Lutheran church’s 
elementary school. She was first 
hired as a lay teacher and then be-
came a “called” teacher. (“‘Called’ 
teachers are regarded as having 
been called to their vocation by 
God through a congregation.”) She 
was granted a medical leave after 
being diagnosed with narcolepsy. 
During a dispute with the church 
over whether she was able to re-
turn to work, she disclosed that 
she had consulted an attorney 
and intended to assert her legal 
rights. The church immediately 
terminated her for insubordination 
and threatened to take legal action, 
which conflicted with the church’s 
belief that Christians should re-
solve their disputes internally. 

A called teacher must satisfy 
certain academic requirements. 
One way of satisfying those re-
quirements is to complete a pro-
gram in a Lutheran college that 
includes taking eight courses of 

theological study, to obtain the 
endorsement of the local Lutheran 
Synod district, and to pass an oral 
examination by a faculty com-
mittee. Once a qualified teacher 
is called by a congregation, she 
receives the title “Minister of Reli-
gion, Commissioned” and may only 
be terminated for cause by a super-
majority vote of the congregation. 
A lay teacher is not required to 
have any religious training, or even 
to be Lutheran. Lay teachers are 
only hired when there are insuf-
ficient called teachers, and they 
serve one-year terms. 

Perich spent most of her time 
teaching secular courses. She 
taught one religion class four days 
a week. She also led students in 
prayer three times a day, led devo-
tional exercises, took her students 
to daily chapel, and led chapel ser-
vices twice a year. “[T]eachers at 
the school generally performed the 
same duties regardless of whether 
they were lay or called.” 

The Court found that the record 
supported applying a ministerial 
exception for four reasons. First, 

the church held out Perich as a 
minister, “a role distinct from that 
of most of its members.” Second, 
the church required her to have 
a significant degree of religious 
training and had a formal process 
of commissioning ministers. (Jus-
tice Alito’s concurrence empha-
sized that these factors should 
not be determinative, since some 
religions, such as Islam, do not for-
mally commission ministers, and 
others, such as Jehovah’s Witness-
es, consider all church members 
to be ministers.) Third, Perich held 
herself out as a minister, claim-
ing a special tax allowance only 
available to employees working as 
ministers. Fourth, her job duties 
included teaching children the Lu-
theran faith. 

The Court noted that the small 
proportion of Perich’s time spent 
teaching religious faith and the 
fact that lay teachers performed 
the same duties as called teachers 
were relevant factors, but it held 
that the Sixth Circuit had given 
them too much weight in deciding 
that the exception did not apply.

In summary, a unanimous Court 
confirmed that religious organiza-
tions have an affirmative defense 
to statutory employment claims 
by ministers, identified factors 
that are material in deciding who 
is a minister, and provided mini-
mal guidance to the lower federal 
courts in how to weigh those fac-
tors in other cases. It seems that 
an employee designated as a minis-
ter who does not actually perform 
any religious functions would 
not be subject to the exception, 
while an employee who primarily 
performs religious functions for 
a religious organization but who 
does not hold the title of minister 
or have formal religious training 
would be subject to the exception. 
However, these outcomes are not 
certain, and it is even more uncer-
tain how Hosanna-Tabor will be ap-
plied in other circumstances.   n

Jay P. Warren (jpw@bryancave.
com) is a partner at Bryan Cave in 
new york City.

Published in Labor and Employment Law, Volume 40, Number 2, Winter 2012. © 2012 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not be 
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



Winter 2012   Labor and employment Law   www.americanbar.org/labor 3

I
nlrb Finds that Class Action Waivers Violate the nlrA
By Jessica Kastin and Craig S. Friedman

In a much anticipated decision, the 
National Labor Relations Board 
(“NLRB” or the “Board”) held in 
January in D. R. Horton, Inc. that an 
employer commits an unfair labor 
practice under the National Labor 
Relations Act (“NLRA”) when it re-
quires employees, “as a condition 
of their employment, to sign an 
agreement that precludes them 
from filing joint, class, or collective 
claims addressing their wages, 
hours or other working conditions.” 

In 2006, D. R. Horton began 
requiring its employees, as a condi-
tion of employment, to sign a “Man-
datory Arbitration Agreement” 
(“MAA”). The MAA, in addition to 
requiring employees to submit all 
employment-related disputes to 
arbitration, prohibited arbitrators 
from consolidating any employee 
claims, hearing any disputes as 
class or collective actions, or issu-
ing group or class relief. The prac-
tical effect of these clauses was to 
preclude employees from assert-
ing claims on a classwide basis in 
any forum. 

One of D.R. Horton’s nonunion 
employees, Michael Cuda, initiated 
a collective action arbitration as-
serting claims under the Fair Labor 
Standards Act on behalf of himself 
and other employees. The com-
pany refused to process the arbi-
tration request, and Cuda filed an 
unfair labor practice charge with 
the NLRB. The NLRB’s General 
Counsel issued a complaint alleg-
ing, among other things, that D.R. 
Horton violated Section 8(a)(1) of 
the Act by requiring employees to 
waive their right to class or collec-
tive actions.

An administrative law judge 
(“ALJ”)found that the company 
violated Section 8(a)(4)—which 
bars discrimination against an em-
ployee for filing charges under the 
Act—by including NLRB and/or 
other administrative agency charg-
es within the scope of the waiver. 
However, the ALJ decided that the 
MAA’s specific class action waiver 
was lawful, in part because of the 
Supreme Court’s 2011 decision in 
AT&T Mobility v. Concepcion that 

class action waivers are enforce-
able under the Federal Arbitration 
Act (“FAA”). The general counsel 
filed exceptions with the NLRB on 
this issue. The Board requested 
amicus briefs on whether the class 
action waiver violated the Act. Em-
ployer and employee organizations 
filed more than a dozen briefs.

On January 6, a two-member 
Board majority held that requir-
ing employees to sign arbitration 
agreements containing class ac-
tion waivers violates the NLRA. 
Republican Member Brian Hayes 
recused himself from the decision 
for unspecified reasons. 

While citing Board law support-
ing the ALJ’s decision with respect 

to the 8(a)(4) violation, the Board 
found it unnecessary to decide 
that issue because it did not affect 
the remedy. Instead, the Board 
began with the proposition that 
filing a class action lawsuit is pro-
tected activity under Section 7 of 
the NLRA, which protects employ-
ees’ right “to engage in . . . concert-
ed activities for . . . other mutual 
aid or protection.” The Board then 
held that requiring employees, 
as a condition of employment, to 
sign class action waivers violated 
Section 8(a)(1) of the Act, which 
makes it an unfair labor practice 
“to interfere with, restrain, or co-
erce employees in the exercise of 
the rights guaranteed in” Section 
7. The Board analogized the MAA 
to a “yellow dog” contract that 
prohibits employees from joining 
unions, noting that those types of 
individual agreements have been 
prohibited by the Norris-LaGuar-
dia Act, which makes unlawful a 
private agreement that seeks to 

prohibit a lawful means of aiding 
an individual in pursuing a labor 
dispute, since before the passage 
of the NLRA. 

Overall, the Board held that the 
waiver upon which D.R. Horton 
conditioned employment (1) con-
stituted an implicit threat that an 
employee would be fired for failure 
to sign, and (2) prohibited employ-
ees from engaging in recognized 
concerted activity by disallowing a 
class or collective action.

Many of the amici argued that 
the NLRB was prohibited from 
finding that class action waivers 
are unenforceable because such a 
decision would conflict with fed-
eral law developed under the 

FAA. The FAA stands for the prop-
osition that arbitration agree-
ments should be enforced accord-
ing to their terms. The Board 
found no conflict between the 
NLRA and the FAA in these cir-
cumstances because, among 
other reasons, the right to bring a 
class action is a “substantive 
right” guaranteed under the 
NLRA and the Supreme Court has 
made clear that an arbitration 
agreement may not require an in-
dividual to forgo substantive stat-
utory rights. The Board distin-
guished Concepcion, which 
involved consumer, rather than 
employment, claims and involved 
a conflict between the FAA and 
state, rather than federal, law. 

Nonetheless, the Board stated 
that even if this case presented a 
conflict between the FAA and the 
NLRA, there are “strong indica-
tions that the FAA would have to 
yield under the terms of the Nor-
ris-LaGuardia Act.”

The Board emphasized that its 
holding only applies to agreements 
involving “employees” under the 
NLRA, which excludes supervisors 
and certain other categories of 
workers, and to arbitration agree-
ments containing class and col-
lective action waivers. The Board 
also expressly stated that it was 
not deciding whether arbitration 
agreements that prohibited class 
or collective actions in court but 
allowed them in arbitration would 
be permissible under the Act, or 
whether arbitration agreements 
entered into between employees 
and employers would be permis-
sible if they were not required as a 
term or condition of employment.

D.R. Horton has petitioned for 
review of the decision in the U.S. 
Court of Appeals for the Fifth Cir-
cuit. In any case, it is safe to say 
that in light of the Board’s decision, 
many employers will be revisiting 
their arbitration agreements, not 
only with respect to class and col-
lective action waivers, but to de-
termine whether such agreements 
may be interpreted as prohibiting 
employees from waiving their right 
to bring charges before the NLRB, 
the EEOC, or other administrative 
agencies.   n

Jessica Kastin (jkastin@jonesday.
com) is a partner in Jones Day 
in new york. Craig S. Friedman 
(csfriedman@jonesday.com) is an 
associate at Jones Day in Atlanta. 
Kristina yost, an associate at Jones 
Day in new york, assisted with the 
preparation of this article. Jones Day 
filed an amicus brief before the nLRB 
in D.R. Horton on behalf of several 
employer organizations.

the board analogized the mAA to a “yellow dog”  
contract prohibiting employees from joining unions.
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Chair’s Message   by Richard T. Seymour

Richard T. “Rick” Seymour, who became Section chair 
in August 2011, is a civil rights and class action lawyer 
practicing in Washington, D.C. 

The LEL Section is one of the largest entities in the 
ABA. It puts on an Annual Conference that 1,300 law-
yers have attended in each of the last two years; its 
standing committees put on 16 midwinter meetings 
that offer in-depth looks at particular parts of the 

broad field of labor and employment law; its members produce 27 treatises, 
with supplements and new editions to keep them current; it puts on a trial 
advocacy program that this year had 109 law school teams competing in 
mock trials in federal courthouses in eight cities for places in the national 
finals, which it held in the federal courthouse in Miami in January; it has a 
Leadership Development Program to help train new Section leaders; it has 
Government Fellowships to help government attorneys participate in our 
activities; and it has Section Development Fund Fellowships to cover part of 
the costs of meetings for selected attorneys.

As the Section has grown, it has become more and more active, drawing 
on the energy and enthusiasm of more than 25,000 members. 

The Section is unique in the ABA because it requires consensus and bal-
ance in everything it does. This shows up in our CLE presentations and in 
our publications, making them the most reliable sources of information for 
practitioners. The courts have often recognized this by citing our treatises 
in deciding the cases before them.

Unlike professional groups that are restricted to plaintiffs’ attorneys, 
union attorneys, or management attorneys, the Section is where all of us 
can get together and see how our best ideas fare when they are met by the 
best lawyers on the other side—as well as see what’s coming down the pike. 

In short, this is where it’s happening! There is no substitute. We are en-
riched by our diversity and the breadth of our membership, and we will all 
gain from bringing in more attorneys and others who are active in our field.

Recognizing Firms with 100 Percent Section Membership 
Among Their Labor and Employment Law Practitioners
The Section is developing a plan to recognize, on the Section’s website, 
those firms, companies, unions, government agencies, and other organiza-
tions whose labor and employment lawyers are all members of the ABA and 
the Section. This applies all the way from solo practitioners to law firms with 
a thousand lawyers in 50 offices from Tucson to Timbuktu. If only twenty 
of those thousand work predominantly in labor and employment law, only 
those twenty need to be members in order for the firm to be on the “A list.”

Our Membership Development Committee is still working out the details, 
but that will not delay the start of the program.

The Advantage
“Fully committed” firms can let their clients know that all their attorneys 
have access to the Section’s midwinter meetings, other CLE programs, law 
journal, and treatises—and that they participate in these skill-developing 
activities and use these materials—and that this means their attorneys can 
serve their labor and employment law clients faster, cheaper, and better. 
This should give these firms an advantage over their competition in attract-
ing and retaining new clients. 

Sign Up Today
Don’t let other firms edge out yours and gain the advantage! Sign up your 
practitioners today and get recognized as soon as we have critical mass and 
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the new webpage becomes active. Once your firm or organization qualifies, 
go to the Section website, www.americanbar.org/groups/labor_law.html, 
and scroll down to “Becoming a Member.” Click on “100% Form,” download 
it, fill it out, and follow the directions for sending it in.
 
What to Do If You Are Not Getting Section E-Mails
If you are not receiving copies of the LEL Flash, announcements of our CLE 
webinars, announcements of early-bird pricing for our meetings, our “e-Lerts” 
on hot topics, or other communications from the Section, either the ABA 
does not have your current e-mail address or your computer is blocking the 
ABA from sending you e-mails. To add a current e-mail address, go to the 
ABA’s website, click on “myABA,” look for “Personal Information,” and edit 
it. To unblock e-mails from the ABA, click on https://apps.american bar.org/
aba_timssnet/demographics/aba_addressupdate.cfm and remove check-
marks in either of the two boxes beginning “No ABA . . . .” Checkmarks will 
block the Section from sending the LEL Flash and other announcements.   n

Design excellence Award for LEL
LEL has been honored with a 2012 Silver eXCeL Award in the category 
“Design excellence: newsletters.” The look of LEL is the work of Mary Anne 
Kulchawik, LEL ’s outstanding designer.

eXCeL Awards, given by Association Media & Publishing, recognize the 
best work in publishing by nonprofit organizations and associations. There 
are 180 winners nationwide, representing 104 nonprofit organizations and 
associations.
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nlrb revises Procedures for Pre-election Hearings 
By David Kelly 

though the eligibility of these 
employees to vote only becomes 
an issue if their votes would have 
made a difference in the final out-
come of the election. 

2 Limiting Post-Hearing  
Briefs

The second amendment gives hear-
ing officers discretion to control the 
filing, subject matter, and timing of 
any post-hearing briefs. This 
amendment was adopted because 
most cases involve only routine is-
sues based on well-known princi-
ples of NLRA law. In these cases, re-
gional directors are fully capable of 
reaching fair and sound decisions 
based on the hearing record and the 
parties’ closing arguments. Briefing 
adds little to the decision-making 
process but adds significantly to the 
parties’ litigation expenses. By al-
lowing hearing officers to limit post-
hearing briefs to difficult or novel is-
sues, the new rules minimize delay 
and impose less of a financial bur-
den on the parties. 

3 Consolidating Pre- and 
Post-Election Appeals

The third amendment eliminates 
the need for parties to file mul-
tiple appeals, which often prove 
to be a waste of time and money. 
Under the current rules, par-
ties must file one appeal to seek 
Board review of pre-election 
issues (e.g., whether there is a 
question of representation) and 
another separate appeal to seek 
Board review of post-election 
issues (e.g., challenges to voter 
eligibility and objections to a 
party’s conduct during the course 
of the election). Although ap-
peals concerning pre-election 
issues must be filed before the 
election, the Board often defers 
decision on these issues until 
after the election. If the party fil-
ing the pre-election appeal wins 
the election, the appeal becomes 
moot. By consolidating the two 
appeals into a single post-election 
procedure, the amendment saves 
the parties from having to litigate 
appeals that the election may 

render moot. This change also 
conforms NLRB procedures to 
the ordinary state and federal 
court rules limiting interlocutory 
appeals. 

4 Eliminating the Twenty-
Five-Day Waiting Period

The fourth amendment follows di-
rectly from the third by removing 
the twenty-five-day waiting period 
after a regional director’s pre-elec-
tion decision issues. The current 
rule recommends that the regional 
director refrain from setting an 

election date sooner than 25 days 
after issuing the pre-election deci-
sion, to allow the Board sufficient 
time to consider any requests for 
review of that decision. Because 
the new rules consolidate pre- and 
post-election appeals, this twenty-
five-day waiting period no longer 
serves any purpose. 

5Establishing a Standard 
for Interlocutory Appeals

The fifth amendment also takes 
aim at the problem of multiple 
appeals in a single case. The cur-
rent rules contain no standard 
for filing interlocutory appeals 
from individual rulings by hearing 
officers or regional directors dur-
ing the course of a pre-election 
hearing. As a result, parties may 
file numerous appeals in a single 
case regarding discrete rulings 
as to what evidence may, or may 
not, be permitted. The new rules 
make clear that the Board will 
grant such interlocutory appeals 
only under “extraordinary cir-
cumstances where it appears that 
the issue will otherwise evade 
review.” A party is no longer 
required to file an interlocutory 
appeal to preserve an issue for 
review after an election. Again, 

the new rules conform NLRB pro-
cedures to the rules found in both 
state and federal courts.

6Establishing Standards for 
Post-Election Procedures

The sixth amendment deals with 
post-election procedures. The 
amendment codifies the long-
established practice in which 
regional directors decide chal-
lenges and objections to elections 
through an investigation without 
a hearing when there are no sub-
stantial or material factual issues 

in dispute. The amendment also 
makes Board review of the regional 
directors’ decisions discretionary. 
This change will require parties 
to identify significant prejudicial 
error by the regional director or 
some other compelling reason for 
Board review, allowing the Board 
to devote its limited time to cases 
where its review is warranted. 

In its notice of proposed rule 
making, the NLRB had proposed 
dozens of other amendments, 
including those requiring that 
petitions be electronically filed, 
hearings be set for seven days after 
service of the notice of hearing, 
parties file statements of position, 
e-mail addresses and phone num-
bers be included in the voter list, 
and the period for filing the voter 
list be changed from seven to two 
work days. The NLRB limited the 
final rule to these six procedural 
amendments aimed at reducing un-
necessary litigation, reserving the 
rest for future consideration.   n

David Kelly (david.kelly@nlrb.gov) is 
a Deputy Assistant General Counsel— 
operations at the national Labor  
Relations Board.

AA principal responsibility of the 
National Labor Relations Board 
(“NLRB” or “Board”) is to hold 
secret ballot elections to permit 
employees to decide whether to be 
represented by a labor union or, 
if they are already represented, to 
remove the union that is in place. 
This process begins with a petition 
filed with an NLRB regional office.

Typically, after a petition is filed, 
the NLRB works with the parties 
quickly to secure an agreement 
to schedule an election, including 
its date, time, and location and 
a description of the appropriate 
voting group. When the parties 
cannot reach an agreement, the 
NLRB must conduct a pre-election 
hearing. To reduce unnecessary 
litigation and more expeditiously 
resolve questions concerning 
representation, the NLRB recently 
adopted a final rule amending the 
procedures for processing repre-
sentation cases. This final rule, 
which took effect on April 30, 2012, 
contains six procedural amend-
ments.

1Defining the Scope of the 
Pre-Election Hearing

Under the National Labor Rela-
tions Act (“NLRA”), pre-election 
hearings are intended to determine 
if there is a “question of represen-
tation,” that is, a question as to 
whether the employees covered 
by the petition form an appropri-
ate voting group or whether the 
petition cannot be processed be-
cause of a bar to an election. The 
final rule’s first amendment adds 
a statement of this statutory pur-
pose to the Board’s rules and gives 
the hearing officer the discretion 
to limit the hearing to matters rel-
evant to the existence of a question 
concerning representation and 
supporting a party’s contentions. 
Currently, parties raise issues at 
pre-election hearings not related 
to this question, such as whether 
individual employees who do not 
form a significant percentage of the 
voting group should be allowed 
to vote. These issues are litigated 
at great length and expense even 

this final rule, in effect April 30, 
contains six procedural amendments.
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Wisconsin Confronts Changes to Public Sector labor law 
By Daniel Finerty

After 2010 visited unprecedented 
shortfalls in state, county, and mu-
nicipal budgets, 2011 brought un-
precedented legislative changes to 
public sector workers’ collective 
bargaining rights, public sector 
employers’ management rights, 
and public sector labor relations 
generally. In Wisconsin, proposed 
changes were met with weeks of 
protest by thousands of union 
members and supporters.

Governor Scott Walker intro-
duced the Budget Repair Bill, 
which eventually became 2011 Wis-
consin Act 10 (“BRB”) in February 
2011, ostensibly to provide state, 
county, and municipal employers 
(“employers”) greater flexibility to 
manage their budgets during the 
economic crisis. After introducing 
the BRB, the governor proposed a 
budget with dramatic cuts in aid to 
county and local governments and 
overall spending cuts and addition-
al changes to Wisconsin labor law, 
which were eventually approved in 
Wisconsin’s biennial budget, 2011 
Wisconsin Act 32 (“Budget”). 

The BRB eliminated the rights of 
most public sector employees to 
bargain collectively with their em-
ployers under Wisconsin law, with 
the exception of “protective occu-
pation participants” such as po-
lice, fire, “emergency medical ser-
vice providers,” and other 
employees (“public safety employ-
ees”). After the legislature passed 
the BRB, creating a two-tiered sys-
tem of general municipal employ-
ees (“general employees”) and 
public safety employees, it passed 
the Budget. The Budget’s labor law 
changes prohibited employers 
from bargaining with public safety 
employees over healthcare cover-
age plan design and selection, and 
its impact on wages, hours, and 
conditions of employment within 
existing collective bargaining 
agreements (“contracts”). 

While unions representing pub-
lic safety employees retain most 
other bargaining rights, unions rep-
resenting general employees can 
only collectively bargain over wage 
increases. However, the BRB only 

permits wage increases no greater 
than the increase in the Consumer 
Price Index (“CPI”) as calculated by 
the Wisconsin Employment Rela-
tions Commission (“Commission”). 
In December, 2011, the Commission 
notified employers that the CPI-
capped increases for the year 
ranged from less than one to just 
over two percent, depending on the 
collective bargaining agreement’s 
start date. Unless a referendum is 
passed authorizing an employer to 
bargain in excess of the CPI, such 
bargaining is prohibited.

When the BRB took effect June 
29, employers with then-current 
contracts covering general em-
ployees continued to be bound by 
those contracts and could not 
generally implement changes 
until expiration or termination. 
Thus, in collective bargaining ne-
gotiations occurring after the 
BRB’s passage but before its effec-
tive date, employers typically 
sought the BRB benefit conces-
sions, while unions sought the se-
curity provided by renewed con-
tracts to preclude an employer 
from implementing other BRB- 
authorized changes.

By contrast, the BRB had an im-
mediate impact upon public sector 
unions without current contracts 
in place and those with expiring 
contracts. The BRB requires gener-
al employees to contribute toward 
their health insurance and pension 
contributions, contributions that 
could not be required of general 
employees working under current 
contracts. As to the health insur-
ance changes, employees working 
for the State of Wisconsin are now 
required to pay at least 12.6 per-
cent of the average cost of annual 
health insurance premiums. Fur-
ther, employers that participate in 
the state health insurance plan are 
prohibited from paying more than 
88 percent of their employees’ pre-
miums for the lowest-cost plan. 

The BRB’s pension changes re-
quire the 260,000-plus active em-
ployees covered by the Wisconsin 
Retirement System (“WRS”) to pay 
5.8 percent of their annual salaries 

toward their pension. WRS partici-
pants include general employees 
of the State of Wisconsin and local 
government employers that elect 
to participate, as well as Milwau-
kee public school teachers. This 
reduced the annual pension costs 
for about 1,500 Wisconsin employ-
ers. The percentage of annual sala-
ry required in pension contribu-
tions varies for City of Milwaukee 
or Milwaukee County general em-
ployees, who are not WRS partici-
pants. However, the BRB changes 
now require these employees to 
pay for 50 percent of their annual 
pension contributions. Moreover, 
the BRB generally prohibits public 
sector employers from covering 
the employees’ share of the pen-
sion contribution. 

As an example of the cost sav-
ings, it was widely reported that 
the City of Milwaukee reduced its 
spending on employee benefits by 
an estimated $6 million, although 
litigation over the changes could 
reduce net savings substantially.

On April 20, a Milwaukee Coun-
ty Circuit Court judge permanently 
enjoined the City of Milwaukee 
from imposing deductibles and co-
pays upon the city’s police offi-
cers, holding that the legislature’s 
changes created by the Budget 
were intended to preserve all col-
lective bargaining rights for pub-
lish safety employees, including 
the right to bargain over responsi-
bility for payment. The litigation, 
initiated by the Milwaukee Police 
Association, is widely expected to 
continue in the court of appeals. 
The ultimate outcome of the litiga-
tion, or subsequent bargaining, 
will affect the City’s cost savings.

The BRB also requires all public 
sector unions to be recertified an-
nually. The BRB presents Wiscon-
sin’s public sector unions with a 
choice—whether or not to seek 
certification to maintain their offi-
cial status as the general employ-
ees’ bargaining representative. Due 
to inability to bargain what used to 
be mandatory terms under their 
contracts, there was widespread 
speculation that some unions 

would choose to forgo their official 
status and the opportunity to seek 
certification. As an example, last 
fall, the Wisconsin Education Asso-
ciation Council, Wisconsin’s largest 
teachers union, elected to leave the 
certification decision to its local 
unions. It is unclear what role pub-
lic sector unions that forgo certifi-
cation may play in the labor rela-
tions process going forward.

While the BRB eliminated col-
lective bargaining rights, it en-
hanced existing civil service pro-
tections for most general 
employees by requiring employers 
without civil service protections in 
place to create an internal griev-
ance procedure. The BRB set stan-
dards for such procedures and re-
quired a procedure to address 
discipline, termination, and work-
place safety. In contrast to collec-
tive bargaining protections, the 
procedures must be available to all 
general employees, union and non-
union alike.

The policy debate underlying 
the BRB transformed into an effort 
to recall Governor Scott Walker. 
The state elections board certified 
a late spring recall election; as of 
this writing, the election was set for 
June 5. Over $42 million had been 
raised or spent by early May, and 
the final spending numbers were 
expected to surpass $60 million 
and approach $80 million.

After the passage of the BRB, a 
number of large public sector 
unions filed suit against the gover-
nor and various state officials 
seeking to prevent implementation 
of the BRB and to challenge it on 
First Amendment and Equal Pro-
tection grounds. On March 31, fed-
eral district Judge William Conley 
struck minor parts of the BRB but 
upheld the majority of its central 
provisions.

Judge Conley did not rule on the 
request for injunctive relief and ul-
timately found it moot in light of 
his order. In the order, he held 
that the unions had not met their 
burden to challenge, on Equal 
Protection grounds, the BRB’s 

continued on page 8
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We are pleased to present this outline of the activities planned for the ABA 6th Annual Section of Labor and 
Employment Law Conference. The Conference will be held from October 31 – November 3, 2012 in Atlanta.  
As you look through the agenda, you’ll see the broad range of issues that will be covered, addressing all aspects  
of the labor and employment law arena. Please make plans to attend the Conference and encourage your 
colleagues to join you. 

We will have the features that made our previous conferences so successful as well as networking technology  
options and some hands-on-help. At this year’s Conference you can expect:

	 •	Prominent presenters and exciting and balanced speaker panels

	 •	A full year’s worth of CLE credit at a price that can’t be beat

	 •	A multitracked curriculum covering all aspects of your labor and employment law practice

	 •	A multilevel program that will be of value regardless of your degree of experience

	 •	Networking opportunities for you to meet with colleagues representing all  
  perspectives in the labor and employment arena

The Section’s 6th Annual Labor and Employment Law Conference will provide an opportunity to meet and 
talk with top practitioners representing plaintiffs, employers, unions and neutrals, as well as in-house counsel, 
academics, and government lawyers and regulators. In addition to top quality CLE programming, we’ve planned 
networking receptions at some great Atlanta locations that will allow you to communicate with your colleagues 
in a relaxed atmosphere and enjoy some southern hospitality. The Conference also offers you an unparalleled 
opportunity to learn about government initiatives from agency representatives. 

Complete program details and registration information will be available on the Section website at  
http://ambar.org/laborconference beginning on June 1, 2012. Register early to take advantage  
of substantial early registration discounts!

We look forward to seeing you in Atlanta at the 6th Annual Labor and Employment Law Conference.

 Richard T. Seymour
 Chair, ABA Section of Labor & Employment Law
 

 Stewart S. Manela
 Chair-Elect, ABA Section of Labor & Employment Law 

Program information 
is available on the 
Section website at 

http://ambar.org/laborconference.
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Wednesday, 
October 31
• 4:00 – 5:30 p.m.

Pre-Conference Programs  
for Union, Employee/Plaintiff  
and Government Attorneys

• 6:00 – 6:30 p.m.
First-Time Attendee and  
New Section Member Reception

• 6:30 – 8:30 p.m.
Welcome Reception

Thursday, 
November 1
• Alternative Dispute 

Resolution Track
8:00 – 9:15 a.m.
Keeping Your Client in  
the Driver’s Seat: Advanced 
Techniques for Employment 
Mediation

9:30 – 11:00 a.m.
The Suspension of Nurse Kevin: 
Advocacy Best Practices  
in Labor Arbitration

3:30 – 4:45 p.m.
A Graduate Course in Employment 
Arbitration: Beyond the Basics 

• Consulting Track
8:00 – 9:15 a.m.
A Penny for Your Thoughts:  
Employee Privacy, Employee 
Monitoring and Employer Perils 

9:30 – 11:00 a.m.
Executive Behavior Run  
Amok: Ethical and Strategic 
Considerations for Counsel “Brave” 
Enough to Step into the Mix 

2:00 – 3:00 p.m.
The Government Cares  
About My Profile?  
Latest Trends in Federal  
Regulation of Social Media 

3:30 – 4:45 p.m.
Family Responsibility  
Discrimination: The  
Newest Kid on the Block

6th Annual Labor and Employment Law Conference 

PROGRAM SCHEDULE 
All events will take place at the Westin Peachtree Plaza unless otherwise noted.

• Ethics Track
8:00 – 9:15 a.m.
Electronic Dumpster Diving:  
The Legal Ethics of “TMI” 

3:30 – 4:45 p.m.
Practicing in a Virtual World:  
E(thics) = MJP2

• Employee  
Benefits Track
9:30 – 11:00 a.m.
Is Your Executive Compensation 
Agreement Covered by ERISA? 

2:00 – 3:00 p.m.
Age Discrimination and ERISA 

• Federal Sector Track
2:00 – 3:30 p.m.
Diversity in Our World:  
Lesbian, Gay and Transgender 
Issues in Federal Employment 

• Fundamentals Track
8:00 – 9:15 A.M.  
(Concurrent Programs) 
Oh What a Tangled Web We Weave: 
The ADAAA, FMLA, Workers 
Compensation and GINA Knot 

Bridge Over Troubled Waters: 
Dealing with the Problem 
Employee

9:30 – 11:00 a.m.  
(Concurrent Programs) 
Bankruptcy Boot Camp:  
What Employment  
Lawyers Need to Know 

Workplace Defamation Claims 

2:00 – 3:00 p.m.
Workers’ Compensation:  
Global Washout Agreements 

3:30 – 4:45 p.m.
Wage and Hour Boot Camp

• In-House Counsel Track
2:00 – 3:00 p.m.
Document Retention Programs: 
What In-House Counsel  
Need to Know and Do 

3:30 – 4:45 p.m.
Mirror, Mirror on the Wall, Who Is 
the Most Compliant of them All?
The Ins and Outs of HR Audits

• International Track
8:00 – 9:15 a.m.
Managing a Multinational  
Workforce in a Global Marketplace

9:30 – 11:00 a.m.
Knowing Right From Wrong: 
International Investigations Facing 
Employees and Employers Abroad

2:00 – 3:00 p.m.
Drafting Expatriate  
Agreements: A Basic Primer 

• Tradtional Labor Track
8:00 – 9:15 a.m.
The Race to the Ballot Box:  
A Review of Current and Possible 
Future NLRB Election Procedures 

9:30 – 11:00 a.m.
Occupy NLRB:  
Social Protest and Labor Law 

2:00 – 3:00 p.m.
Sports, Labor and Antitrust:  
A Look Back and a Look Forward 

3:30 – 4:45 p.m.
Who Is Winning: An Up-to-the-Minute 
Update of Developments under the  
National Labor Relations Act 

• Wage and Hour Track
3:30 – 4:45 p.m.
What’s Missing from the  
Department of Labor Regulations:  
A Litigator’s Wish List 

Friday,  
November 2
• Consulting Track

9:45 – 10:45 a.m.
The Interactive Process: Negotiating 
Accommodations under the ADA

2:00 – 3:30 p.m.
And the Two Shall Become One: 
Effectively Managing the Labor  
and Employment Implications  
of Mergers and Acquisitions 

3:50 – 5:20
Getting What You Want:  
Negotiating Skills and Strategies  
for Employment Lawyers 

• Discrimination and 
Retaliation Track
8:00 – 9:30 a.m.
ADEA RFOA: Implications and  
Impact of the EEOC’s Final Rule 

9:45 – 10:45 a.m.
What Did You Say?  
Counseling HR on National Origin 
and Language in the Workplace 

2:00 – 3:30 p.m.
Who’s Got the Ball:  
Practical Implications When  
“Too Many” Stakeholders  
are Involved in Litigation

3:50 – 5:20 p.m.
Harassment by Any Other  
Name Would Cost as Dear 

• Ethics Track
8:00 – 9:30 a.m.
The Ethics of Advertising and 
Promotion in the 21st Century 

• Fundamentals Track
8:00 – 9:30 a.m.  
(Concurrent Programs) 
Riffing About RIFs:  
Pursuing and Defending Claims 
Involving Reductions in Force 

I Went to Law School to  
Avoid Math: OFCCP 101 

9:45 – 10:45 a.m.  
(Concurrent Programs) 
EPLI For Dummies 

What Labor and Employment  
Lawyers Need to Know about 
Financial Statements 

2:00 – 3:30 p.m.  
(Concurrent Programs) 
Workplace Harassment:  
What You Need to Know 

Whistleblowing as  
Enforced by OSHA 

3:50 – 5:20 p.m.  
(Concurrent Programs) 
Preparing for the Battle of  
the Experts: A Beginner’s  
Guide to Expert Discovery 

Both Sides Want Out! Top  
Tips for Negotiating Enforceable 
Settlement Agreements 



6th Annual Labor and Employment Law Conference 

PROGRAM SCHEDULE 
All events will take place at the Westin Peachtree Plaza unless otherwise noted.

• Law Practice  
Development Track
8:00 – 9:30 a.m.
Delivering Value and  
Efficiency with Technology 

3:50 – 5:20 p.m.
Agents of Change: A Fortune 250 
Perspective on What Matters Most  
to the Lawyers and Firms We Hire

• Litigation Track
8:00 – 9:30 a.m.
Steps to an Effective Opening 

9:45 – 10:45 a.m.
Better Direct Examinations: 
Special Problems and  
Suggested Solutions 

2:00 – 3:30 p.m.
Better Cross Examinations: Special 
Problems and Suggested Solutions 

3:50 – 5:20 p.m.
Appellate Advocacy: How to  
Win at the Court of Appeals 

• Public Sector Track
9:45 – 10:45 a.m.
The Journalist Viewpoint:  
Does the Media Report an 
Accurate, Understandable and 
Complete Portrayal of Public 
Sector Collective Bargaining?

2:00 – 3:30 p.m.
One Year After Ohio and Wisconsin 

• Technology Track 
8:00 – 9:30 a.m.
Workplace Cyber Crimes:  
Are You a Victim or a Villain?

9:45 – 10:45 a.m.
Telepresence in the Workplace 

2:00 – 3:30 p.m.
Social Media:  
Who’s Looking at You, Kid?

3:50 – 5:20 p.m.
A Storm Is A-Brewin’: Preparing 
to Weather the Use of Cloud 
Computing in the Workplace 

• Traditional Labor Track
8:00 – 9:30 a.m.
Meet the National  
Labor Relations Board

9:45 – 10:45 a.m.
Meet the National Labor 
Relations Board General 
Counsel

2:00 – 3:30 p.m.
The Real Law: Meet the  
National Labor Relations  
Board Regional Directors

3:50 – 5:20 p.m.
Come Fly With Me: Investment 
Decisions and Section 7 

• Wage and Hour Track
9:45 – 10:45 a.m.
Compliance Issues from  
the In-House Perspective

2:00 – 3:30 p.m.
Independent Contractor 
Misclassification Issues 

3:50 – 5:20 p.m.
Birds of a Slightly Different 
Feather: Wage and Hour  
Issues Affecting Labor  
and the Public Sector 

Saturday,  
November 3
• Class Action Track

8:00 – 9:15 a.m. 
The Survivors Post-Dukes  
and Ricci: Cases About Biased 
Tests and Job Requirements 
That Have Not Been Validated 

9:30 – 11:00 a.m.
Will Concepcion and  
Stolt-Nielsen End Class  
Action Litigation? 

• Consulting Track
8:00 – 9:15 a.m.
I’ll See You on CNN:  
Effective Use of the Media  
In and Out of Litigation 

• Discrimination and 
Retaliation Track
8:00 – 9:15 a.m.
USERRA: What Every 
Practitioner Should Know  
When GI Joe and GI Jane  
Come Marching Home 

Plenary Sessions,  
Luncheons and 

Receptions
Wednesday, October 31
• 4:00 – 5:30 p.m.

Pre-Conference Programs  
for Union, Employee/Plaintiff  
and Government Attorneys

• 6:00 – 6:30 p.m.
First-Time Attendee and New 
Section Member Reception

• 6:30 – 8:30 p.m.
Welcome Reception

Thursday, November 1
• 11:15 a.m. – 12:30 p.m.

Plenary Session:  
Supreme Court Review

• 12:30 – 2:00 p.m. 
First-Time Attendee/ 
New Section Member  
Orientation Luncheon

• 12:30 – 2:00 p.m. 
In-House Corporate  
Counsel Luncheon

• 12:30 – 2:00 p.m. 
Pro Bono Luncheon  
and Workshop 

• 6:00 – 8:00 p.m.
Diversity Reception at the  
Martin Luther King, Jr. Center 

Friday, November 2
• 7:00 – 8:00 a.m.

Committee Business Meetings 
• 11:00 a.m. – 12:15 p.m.

Plenary Session: The Future  
of Labor and Employment Law: 
Thought Leaders in Our Field 
Answer the Toughest Questions 

• 12:30 – 1:50 p.m.
Diversity Luncheon 

• 7:30 – 10:30 p.m.
Conference Reception  
at the Atlanta Aquarium 

Saturday, November 3
• 7:00 – 8:00 a.m.

Committee Business Meetings 
• 11:15 a.m. – 12:30 p.m.

Plenary Session:  
Personal Histories: Investigating 
and Forgetting on the Web  

• 12:45 – 2:00 p.m.
Law Student Luncheon

9:30 – 11:00 a.m.
Risky Business: Litigating  
Retaliation Claims 

• Fundamentals Track
8:00 – 9:15 a.m.
Beyond Weingarten Rights: The NLRA’s 
Impact on Non-Union Employees

9:30 – 11:00 a.m.
Introduction to the Railway Labor Act 

• Immigration Track
8:00 – 9:15 a.m.
State and Federal Immigration Laws: 
The Crossroads of Unauthorized 
Employment  

9:30 – 11:00 a.m.
The Real Cost of Human  
Trafficking: What It Is and How  
U.S. Immigration Law Can Help 

• Law Practice  
Development Track
9:30 – 11:00 a.m.
How to Rise to Pre-Eminency: 
Developing a Best in Class Labor  
and Employment Law Practice

• Litigation Track
8:00 – 9:15 a.m.
E-Discovery Atlanta: Aspects of 
Technology to Consider in E-Discovery 

9:30 – 11:00 a.m.
Testing and Presenting Statistical 
Evidence in Employment 
Discrimination Cases

• Wage and Hour Track
8:00 – 9:15 a.m.
Let’s Do the Math:  
Computing Damages in  
Wage and Hour Class Actions 

9:30 – 11:00 a.m.
Point/Counterpoint:  
Hotly Contested and Unresolved  
Issues in Wage and Hour Law 

College of Labor and 
Employment Lawyers Program 
• 12:45 – 2:00 p.m.

The Judges’ Perspective:  
An Inside Scoop on Civility and 
Professionalism in the Courtroom

Program information 
is available on the 
Section website at 
http://ambar.org/
laborconference.
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PROGRAM HIGHLIGHTS
Steps to an Effective Opening 
Attorneys preparing for trial know that an effective opening can often 
make or break a case. This session will draw upon the knowledge of 
experienced attorneys and trial consultants to develop an effective  
“story line,” and to highlight it in the opening statement. Participants 
will leave with a road map of steps to use in generating an effective 
opening statement and communicating a litigation story line to  
the judge and jury. 

Executive Behavior Run Amok:  
Ethical and Strategic Considerations for  
Counsel “Brave” Enough to Step into the Mix 
This expert panel will present a step-by-step analysis of a hypothetical 
sexual harassment complaint against a high performing senior level 
executive from formulation of an investigation plan to interviewing of 
witnesses, gathering of evidence and creation and dissemination of the 
investigative report.  In addition to sharing best practices and common 
pitfalls, the panel will discuss attorney-client privilege issues, union 
rights and privacy issues as well as ethical and strategic considerations. 

Document Retention Programs:  
What In-House Counsel Need to Know and Do 
The vast amount of information available today presents challenges 
for companies in complying with retention obligations and discovery 
requests. Our experienced panel will discuss the latest trends in this area 
and what in-house counsel should be doing to protect their companies 
and meet their obligations. Sample forms and correspondence also will 
be made available.

A Storm Is A-Brewin’:  
Preparing to Weather the Use of  
Cloud Computing in the Workplace 
Cloud computing provides a valuable platform for boosting productivity 
and managing information in the workplace. But there is a dark side 
to this increasingly popular technology. Whether because it provides 
another repository for employees to squirrel away corporate secrets for 
future employers, or because it enables litigant-employees to pursue 
self-help discovery by warehousing company information in databases 
outside the workplace, “the Cloud” can darken the sunny disposition  
of any employer. This expert panel will examine the intersection of 
cloud computing and employment law and will discuss challenges  
that employers face in managing employee use of the Cloud. 

The Future of Labor  
and Employment Law:  
Thought Leaders in Our Field  
Answer the Toughest Questions 
After decades of legislation, court battles  
and policy debates, our society is at a critical 
point in how it handles crucial workplace 
issues. This panel of leading experts will 
discuss and debate what direction society  
will or should take on some of the most 
difficult public policy issues in labor and 
employment law. 

I’ll See You on CNN:  
Effective Use of the Media  
In and Out of Litigation
Even seasoned litigators can feel an  
attack of nerves when the press comes  
calling. Some lawyers and clients avoid  
media attention at all costs; a few seek out 
positive press. Should the media be feared  
and avoided, or is there a place for effective 
use of the media to position your client’s 
situation in the court of public opinion? 
Interactions with the press need to be 
handled with the same care and preparation 
as any court appearance. Topics discussed 
will include whether media should ever be 
used in litigation; the ethical considerations 
surrounding pre-trial publicity; the use of 
media (or the threat of going to the media) 
by employees’ attorneys to shift the balance of 
power against powerful corporate defendants; 
the dilemma of quotes taken out of context; 
the how to’s and pitfalls of “off the record” 
discussions with the press; and how attorneys 
should prepare themselves and their clients  
for media scrutiny and interviews.

Program information is available 
on the Section website at 

http://ambar.org/laborconference.

Follow us on Twitter

Connect with us on Facebook
Connect with other Conference attendees 

before, during and after the meeting. Link to 
the pages from the Conference webpage at 

http://ambar.org/laborconference.

Thanks to our sponsors  
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contributions in support of the  
6th Annual Labor and 

Employment Law Conference.
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If you are interested in sponsorship 
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Tracey Moore at tracey.moore@
americanbar.org or at 312-988-5586 

for more information. 
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Commentary
What is Work?
By John W. Budd

Much has been written about the 
changing nature of work, but fre-
quently overlooked is the more 
fundamental question of what is 
work in a conceptual sense. This 
is a troubling oversight because 
unstated definitions of work shape 
research and practice. 

As an example, mainstream 
economic thought implicitly sees 
work as a lousy activity tolerated 
only to obtain utility in the forms of 
goods, services, and leisure. Early 
economists saw work as a painful 
physical or mental exertion, while 
modern economists are more like-
ly to simply assume that whatever 
the actual nature of work, leisure is 
more desirable. In either case, they 
assume that work itself reduces 
utility. So why work? To be able to 
obtain goods, services, and leisure. 

Though frequently unstated, 
this definition of work underlies 
economic scholarship on work-
related topics. Research on labor 
supply assumes that workers 
will sell their labor in the labor 
market until the additional pain 
or opportunity cost of additional 
work hours exceeds the additional 
utility generated by the additional 
work income. 

What about economic research 
looking at work-related topics with-
in organizations? As recognized 
by Karl Marx, an employer buys 
the potential effort of workers and 
must figure out how to get workers 
to exert this effort. In the absence 
of perfect contracting and monitor-
ing, economic scholarship focuses 
on the role of monetary incentives 
to elicit effort because work is seen 
as only tolerated to earn income.

Specifically, using basic eco-
nomic analysis, it is straightfor-
ward to show that if an employer 
pays a fixed wage independent of 
effort, employees will exert the 
least amount of effort that avoids 
being fired—that is, employees are 
predicted to shirk. This assump-
tion of shirking is so pervasive in 
economic thought that we ought 
to call this the First Fundamental 

Theorem of Personnel and Organi-
zational Economics. 

As a consequence, economic re-
search is full of rich models analyz-
ing the optimal incentive schemes 
under various assumptions. For ex-
ample, if workers are risk neutral, 
then the optimal compensation 
scheme is to sell the worker a fran-
chise in his or her job for a fixed fee 
and allow the worker to capture 
the entire output generated. This 
is what happens when a hair salon 
rents chairs to stylists or a taxi 
company rents taxis to its drivers 
and the stylists and drivers are 
allowed to keep all of the income 
they bring in. 

When such an arrangement is 
not feasible, the optimal incentive 
scheme is a commission-based 
system with revenues shared 
equally. But if workers are risk-
averse, then this is an excessively 
risky compensation scheme, and 
some combination of a fixed salary 
and variable pay is better. Another 
incentive mechanism prominent in 
the economics literature is tourna-
ments. If a prize such as a promo-
tion is awarded to the employee 
with the highest performance rela-
tive to his or her peers, then the 
prospect of enhanced income can 
provide an incentive to exert addi-
tional effort. 

These theoretical approaches 
guide a rich empirical literature 
that analyzes a variety of pay-
for-performance and tournament 
situations. Perhaps the most 
famous is Edward Lazear’s study 
of an automobile glass company 
that switched from hourly wages 
to piece-rate pay. A careful ex-
amination of worker output before 
and after this change found that 
changing to piece-rate compensa-
tion increased the average output 
per worker by 44 percent. Other 
research has looked at pay-for-
performance and tournaments 
among bus drivers, school teach-
ers, tree planters, fruit pickers, 
shoe makers, military recruiters, 
and professional athletes in many 

sports. This research provides 
important insights into the impor-
tance of monetary desires and al-
ternative uses of one’s time when 
employees decide how much and 
how hard to work.

Whether one agrees with the 
need for incentives for eliciting 
work effort, it is important to rec-
ognize that a specific definition 
of work underlies economists’ 
almost religious promotion of in-
centives—that is, work as a lousy 
activity tolerated only to obtain 
goods, services, and leisure. Al-
ternative definitions of work focus 
attention in other directions. 
Sociological scholarship on work 
effort focuses on the role of social 
norms and social dynamics, while 
psychological scholarship empha-
sizes eliciting effort through job 
satisfaction. 

And these definitional choices 
are not purely intellectual affairs. 
Rather, they have important con-
sequences for how work is experi-
enced in practice. The widespread 
use of incentive pay packages is 
rooted in the economics view of 
work and fear of shirking. The 
idea that workers are prone to 
shirking also justifies hierarchical 

work structures and deflects pres-
sures for granting workers greater 
autonomy over their work. In the 
public policy arena, the economics 
definition of work yields concerns 
that unemployment benefits and 
government welfare programs cre-
ate incentives for people to with-
hold their labor supply and avoid 
working. Unemployment insurance 
programs therefore provide partial 
income replacement for a limited 
duration while workfare has re-
placed welfare. 

Whatever one’s views on work, 
the definitions of work need to be 
explicitly identified and debated. 
Definitions of work matter for how 
work is analyzed, legislated, adju-
dicated, and experienced, so these 
definitions are too important to be 
taken for granted. It is time to think 
more carefully about work.   n

John W. Budd (jbudd@umn.edu) is 
the Industrial Relations Land Grant 
Chair and director of the Center for 
human Resources and Labor Studies 
at the University of Minnesota’s Carl-
son School of Management. he is 
the author of The Thought of Work, 
Cornell University Press (2011), on 
which this article is based.
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as computer hard drives. The 
hard drives/memories from other 
retired devices, however, must 
also be removed and stored, ef-
fectively purged of existing data, or 
destroyed. In addition to portable 
devices, most fax machines and 
office copiers have memories that 
allow them to store data. Copiers, 
in particular, are often re-leased or 
sold with the previous user’s data 
still on the hard drive, posing a sig-
nificant potential for disclosure of 
protected information. See Florida 
Bar Professional Ethics Comm., 
Op. 10-2 (Sept. 24, 2010, rev’d Dec. 
13, 2010) (a lawyer who chooses to 
use devices that contain storage 
media such as printers, copiers, 
scanners, and facsimile machines 
must take reasonable steps to en-
sure that client confidentiality is 
maintained).

& Be Careful Using Wi-Fi 
Hotspots and Unsecured Networks. 
Most Wi-Fi hot spots are unen-
crypted and unsecured, so you 
may want to think twice before log-
ging on at Starbucks or the Shera-
ton. While it may be convenient to 

do so, you may be exposing client 
confidences to unintended disclo-
sure.  New options exist, however, 
to protect yourself, including the 
use of virtual private networks, 
mobile broadband, and mobile 
hotspots. Virtual private network-
ing ensures that all information 
being sent or received is encrypt-
ed. Sites like PublicVPN.com may 
allow attorneys to access these 
protections without incurring sub-
stantial costs. Mobile broadband is 
accessed through a USB or a data 
card, and many mobile services 
providers have a variety of mobile 
Internet options that will enable all 

information sent and received to 
be encrypted. Mobile hotspots 
(also known as “Mi-Fi”) are porta-
ble wireless routers that allow sev-
eral users to access simultaneous-
ly and securely share an Internet 
connection.

& Review SAAS Agreements. 
SAAS (or “software as a service”) 
is software programming, includ-
ing online backup and data storage 
systems, that is hosted remotely 
by third parties. Before choosing 
an SAAS provider, an attorney 
should carefully review the user or 
license agreement to determine if 
the potential for breaches of client 
confidentiality exist. The ABA and 
several state ethics commissions 
concluded that an attorney may 
utilize transcription and computer 
server backup services controlled 
by third parties without violating 
the duty to maintain client confi-
dences provided that appropriate 
safeguards are utilized. These safe-

guards should, at a minimum, in-
clude written confirmation that the 
third-party provider will maintain 
the confidentiality of data stored 
on its server. See, e.g., ABA Comm. 
on Ethics and Prof’l Responsibil-
ity Formal Op. 398 (1995) (lawyer 
must ensure that computer main-
tenance company establishes rea-
sonable procedures to protect con-
fidentiality of information in files to 
which it has access, and would be 
“well-advised” to secure company’s 
written assurance of confidential-
ity). Many lawyers, however, still 
utilize popular online SAAS provid-
ers that do not provide the neces-
sary assurances of confidentiality. 
When using an SAAS service, be 
sure to review the terms of service, 
privacy policy, security policy, and 
similar statements to verify the 
level of security on the site. 

& Fulfill Your Duty to Stay In-
formed. Lawyers who use new 
technologies have an affirmative 
duty to stay informed concern-
ing the protection of client confi-
dences. What may be “reasonable 
efforts” to protect confidentiality 
today may be outdated methods 
tomorrow.   n

Charles R. Bacharach (cbacharach@
gfrlaw.com) is a partner at Gordon 
Feinblatt in Baltimore. Marisa  
Warren (marisa.warren@pedowitz 
meister.com) is an associate at 
Pedowitz & Meister in new york 
City. They are co-chairs of the ethics 
subcommittee of the Section’s em-
ployment Rights and Responsibilities 
Committee.

Call for Section Leadership Nominations
Section of Labor and employment Law officers and Council 
members will be elected during the Section’s business meeting 
to take place at 2 p.m. on August 4 at the ABA Annual 
Meeting. The Section’s nominating Committee will make 
nominations for these open leadership positions during the 
Section Council meeting at 2 p.m. on August 3:

 n Chair-elect
 n Vice Chairs
 n Secretary-elect
 n Section Governance Liaison
 n employer Council Members
 n Union and employee Council Members

Section members may submit nominations for these positions to 
any member of the nominating Committee for 2012:

 n Roberta L. Steele, Chair (employee), Goldstein Demchak 
Baller Borgen & Dardarian, rsteele@gdblegal.com

 n William Kinney (union and employee), Asher Gittler & D’Alba 
Ltd, wmk@ulaw.com

 n Patricia Costello Slovak (employer), Schiff hardin LLP, 
pslovak@schiffhardin.com

differential treatment of general 
employees and public safety em-
ployees, and he denied the 
unions’ summary judgment mo-
tion. By contrast, Judge Conley 
found that the State had not artic-
ulated a rational basis to deny 
general employees the right to 
normal certification procedures 
and dues deductions. He there-
fore granted the unions’ summary 
judgment motion as to its Equal 

Protection challenge to the BRB’s 
annual recertification require-
ment for general employees and 
its First Amendment challenge as 
to the BRB’s prohibition of dues 
withholding for general employ-
ees. Judge Conley issued a com-
pliance date of May 31 to allow 
time for either of the parties to 
appeal to the Seventh Circuit 
Court of Appeals.   n

Daniel Finerty (dfinerty@lindner-
marsack.com), is at Lindner &  
Marsack in Milwaukee. 

Wisconsin
continued from page 6
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The Fair Labor Standards Act, Second Edition, 
2011 Supplement
Ellen C. Kearns, Editor-in-Chief (Main Volume) 
Dennis M. McClelland, Aaron Kaufmann, Editors-in-Chief (2011 Supplement) 
Federal Labor Standards Legislation Committee
The Fair Labor Standards Act, Second Edition goes beyond descriptions of Fair Labor Standards Act (FLSA) 
coverage and exemptions to help determine why and how to proceed on a particular course for clients. This book 
discusses collective action litigation brought under the FLSA by individual private plaintiffs; “hybrid” actions involving 
both state and federal law claims; and elements of enforcement actions and litigation brought by the Secretary 
of Labor. 

The 2011 Supplement covers significant case law developments and Department of Labor (DOL) opinions from 
June 2009 through May 2010; incorporates DOL regulations issued on April 6, 2011; analyzes the U.S. Supreme 
Court decision in Kasten v. Saint-Gobain Performance Plastics Corp.; discusses developments in overtime 
exemptions; tracks the continuing development of what constitutes compensable time following the U.S. Supreme 
Court’s decision in IBP, Inc. v. Alvarez; and updates collective action and “hybrid”/“combined action” litigation issues. 

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

Covenants Not to Compete: 
A State-by-State Survey, Seventh Edition, 
2011 Supplement
By Brian M. Malsberger
Board of Review Associate Editors: Stacey A. Campbell, David J. Carr, and Arnold H. Pedowitz
Employment Rights and Responsibilities Committee
The Seventh Edition of Covenants Not to Compete: A State-by-State Survey addresses questions of first 
impression interpreting new state statutes that limit the enforceability of covenants not to compete executed by 
employees in the broadcasting industries; contains expanded analysis of covenant-protectable interests in customer 
relationships; discusses the effect of abandonment of a particular line of business or of customers; and analyzes 
equitable restitution and conditions precedent to contract formation. 

The 2011 Supplement discusses in further detail such important covenants topics as restrictions involving 
physicians and other health care professionals; judicial modifiability; and enforceable time, geographic, and 
activity limits. 

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

Trade Secrets: A State-by-State Survey, 
Fourth Edition
By Brian M. Malsberger
Board of Review Associate Editors: David J. Carr, Arnold H. Pedowitz, and Eric Akira Tate
Employment Rights and Responsibilities Committee
Trade Secrets: A State-by-State Survey provides authoritative, in-depth analysis of each state’s statutory and 
common law protection of trade secrets and other confidential business information, both within and outside the 
employment context. The Fourth Edition includes expanded discussion of the inevitable disclosure doctrine, types 
of information granted or denied trade secret protection under the various Uniform Trade Secrets Acts, and availability 
of injunctive relief and damages.

Each state chapter addresses states’ definitions of “trade secrets”; courts’ interpretations under the statute, Uniform 
Trade Secrets Act, or common law; policy considerations recognized by courts; evidence establishing the elements 
of a trade secret and of a misappropriation claim; courts’ justifications for denial of protection; types of information 
granted trade secret protection; types of relief granted for the misappropriation of trade secrets; and level of 
protection for “proprietary information.”

2010/2 Volumes/2,230 pp.
Hardcover 
ISBN 978-1-57018-860-2 
Order #1860/$715.00
SECTioN PRiCE: $536.25

2011 Supplement: 
ISBN 978-1-57018-871-8 
Order #1871/$255.00
SECTioN PRiCE: $102.00

2011/2 Volumes/2,944 pp.
Hardcover
ISBN 978-1-61746-018-0
Order #2018/$575.00
SECTioN PRiCE: $431.25

For more information, call 1.800.960.1220  •  To order on the web: www.bna.com/bnabooks/abale

2010/3 Volumes/7,024 pp.
Hardcover
ISBN 978-1-57018-858-9
Order #1858/$675.00 
SECTioN PRiCE: $506.25

2011 Supplement alone:
ISBN 978-1-57018-962-3
Order #1962/$225.00 
SECTioN PRiCE: $90.00

GET THE LATEST iNSiGHTS, ANALySES, AND 
DEvELoPMENTS iN LABoR AND EMPLoyMENT LAw 
FRoM ABA AND BLooMBERG BNA! 
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From Clay to Ali: the Heavyweight Struggles of 1964
By Mark Risk 

prison chaplain, and it quickly 
became clear that he had special 
talents. After his release in 1952, 
however, Liston’s professional box-
ing career was controlled by the 
mobsters who ran much of profes-
sional boxing through the 1950s. 
The income from his fights would go 
largely to them.

Clay, at least ten years younger 
than Liston, grew up in a middle-
class family in segregated Louisville. 

He took up boxing at an early age 
and took to it with great focus. He 
was in many other ways a serious 
young man, polite and gentle, who 
didn’t drink and who carried the 
Bible on his boxing road trips. 

Clay compiled an amazing 
amateur boxing record while 
still in high school, including two 
national Golden Gloves champion-
ships. He won the gold medal as 
a light heavyweight at the Rome 
Olympics in 1960 and established 

himself as an engaging, talkative 
presence who composed and read 
aloud short comic poems about 
his coming fights that predicted 
the round in which he would win. 

Sports writers resented Clay’s 
cockiness and criticized his un-
conventional fighting style, which 
involved carrying his hands very 
low and using his speed to elude 
opponents’ punches. Nor did they 
like Liston, whose gangster ties 

and criminal background made 
him a less-than inspiring cham-
pion. But they had no doubt Liston 
would destroy the 7-to-1 underdog 
Clay, perhaps even faster and more 
savagely than he had Patterson. 

Malcolm X in Miami 
In his six-year marriage to Betty 
Shabazz, Malcolm X took his fam-
ily on one vacation—to Miami in 
the weeks before the Clay-Liston 
fight. Malcolm was Clay’s guest in 

training camp and around Miami. 
The story of Malcolm’s transfor-
mation from street hoodlum to 
leader in the Nation of Islam to 
major figure in African-American 
twentieth century history, was 
chronicled after his death in Alex 
Haley’s Autobiography of Malcolm 
X. He met Clay in 1962 at a Nation 
of Islam event in Detroit when the 
young fighter approached him and 
extended his hand. 

As the Liston fight drew near, 
sales of tickets were weak, and the 
fight’s promoters became increas-
ingly concerned about the pres-
ence at Clay’s side of the controver-
sial Malcolm X and the rumors that 
Clay was a member of the Nation 
of Islam. 

Founded in Detroit in 1930 by W. 
Fard Muhammad, the Nation was, 
and is, an adaptation of some Is-
lamic teachings addressed to Afri-
can Americans. Muhammad is be-
lieved to be a messiah and his son 
Elijah Muhammad a prophet. The 
Nation’s members changed their 
names to include an “X” to reject 
the “slave names” which had been 
given to their ancestors by whites. 
Its preaching of black self-pride 
and empowerment resonated in 
the urban black community, as did 
its values of discipline and ascetics 
(no smoking, no drinking, no eating 
of pork). One problem was that the 
Nation’s strict codes of personal 
conduct were sometimes enforced 
by violence against those mem-
bers who breached them. 

The Nation and its leader Elijah 
Muhammad were not very inter-
ested in politics (members were 
not even encouraged to vote) or in 
boxing, which it viewed as debas-
ing and undignified. And they cer-
tainly weren’t interested in Cassius 
Clay, a big talker who was about to 
get embarrassed by Sonny Liston 
in Miami. Nor were they interested 
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The Civil Rights Act of 1964 is wide-
ly regarded as the most significant 
social legislation of its time. The 
political struggles of that period 
reverberated everywhere, includ-
ing, in sports, in connection with 
the emergence of Muhammad Ali. 
By virtue of his remarkable boxing 
and personal skills and the extraor-
dinary times in which he came of 
age, Ali would become one of the 
major African-American figures of 
the twentieth century. 

In June 1963, as the activities of 
civil rights activists in the South 
drew the country, and pushed 
the White House, into supporting 
the movement, President John F. 
Kennedy announced that he was 
introducing legislation to require 
that African Americans be given 
equal access to places of public 
accommodation. In February 1964, 
22-year-old Cassius Clay won the 
heavyweight championship by 
knocking out the heavily favored 
Sonny Liston in Miami.

The powerful and intimidating 
Liston had taken the heavyweight 
title in 1962 with a first-round 
knockout of defending champion 
Floyd Patterson, and he dispatched 
with Patterson in the first round 
once again in a 1963 rematch. 

Liston grew up the son of a 
sharecropper in rural Arkansas. 
He had no schooling and worked 
in the fields from a very early age. 
The family struggled for food. He 
could not read or write much more 
than his name. After gravitating to 
St. Louis to live with his mother, 
who had gone there seeking 
employment, Liston began com-
mitting robberies as a means of 
economic survival and was finally 
sentenced to five years in jail in 
1950. Liston often said that prison 
offered the best food that he had 
ever eaten. 

Liston was taught to box by a 

boxing writers were skeptical of young Cassius Clay in part because of his 
unusual boxing style. Shown here in the 1964 title fight with Sonny liston, 
Clay kept his hands low, relying on his speed to avoid punches.     AP PhoTo
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in the civil rights movement, argu-
ing that self-sufficiency, not inte-
gration, was the key to improving 
the lives of black Americans. 

Malcolm was having his own 
problems with the Nation and had 
been suspended from his preach-
ing duties at New York’s Mosque 
Number 7 in late 1963. The com-
mon understanding is that his 
problems began in November 1963 
when Malcolm had responded to 
a reporter’s question about the as-
sassination of the president, stating 
that “the chickens have come home 
to roost” and adding that ”being an 
old farm boy myself, chickens com-
ing home to roost never did make 
me sad; they’ve always made me 
glad.” At the same time, however, 
Malcolm had grown increasingly 
uncomfortable with the news that 
Elijah Muhammad had fathered 
several out-of-wedlock children 
with young women employed by 
the Nation.

Malcolm X Revisited 
The recent Malcolm X: A Life of 
Reinvention by the late Columbia 
University historian Manning 
Marable argues that these events 
should be set in a broader con-
text, that Malcolm’s unusual skills 
as a thinker and a speaker were 
threatening to Elijah Muhammad, 
and that, as Malcolm’s own views 
evolved, he felt constrained by the 
Nation’s lack of interest in allying 
itself with the organizations in the 
civil rights struggle.

When the promoters threatened 
to cancel the fight due to flagging 
ticket sales, Malcolm acceded to 
their request that he leave Miami. 
He returned to see the fight. 

Clay’s dominating six-round vic-
tory over Liston changed things. 
Clay skipped the post-fight party, 
choosing instead to join Malcolm 
at his motel room with a few 
friends. Malcolm accompanied 
Clay to his press conference the 
next day, at which Clay evaded 
a reporter’s question, “Are you a 
card-carrying member of the Black 
Muslims?” Clay travelled back to 
Harlem and visited with Malcolm 
again a few days later. 

Clay was now a powerful figure 
through which to appeal to black 
Americans. The day after the 
fight at an event in Chicago, Elijah 

Muhammad told the crowd that, 
together with Allah, he had caused 
Clay to win the fight because of his 
Muslim faith.

On March 6, Clay appeared with 
Malcolm at the United Nations, and 
Malcolm announced that he was 
giving to Clay his “X.” Muhammad 
countered with a radio broadcast 
that evening renaming Clay “Mu-
hammad Ali” after the original 
prophet of Islam and himself. At 
the same time, Nation representa-
tives were meeting with Clay in 
his room at the Hotel Theresa in 
New York. Malcolm, stunned as 
he heard the broadcast on his car 
radio, saw it as a pure political 
move to prevent the fighter from 
coming with him. He announced 
that same week that he was leaving 
the Nation. 

For whatever reason, the blos-
soming friendship between Clay 
and Malcolm X ended, right then 
and there. 

Malcolm X spent much of the 
Spring of 1964 travelling in the 
Middle East and Africa, where he 
was enthusiastically received. One 
likely motivation for this trip was 
that he was not physically safe 
when in the United States. It has 
been argued by Professor Marable 
and others that this was a time of 
particular intellectual growth, in 
which Malcolm came to adopt a 
broader view of a more open and 
inclusive Islam and a greater inter-
est in joining with other African-
American organizations in pursuit 
of greater civil rights. 

Protest and Legislation 
President John F. Kennedy had 
been pushed toward introducing a 
civil rights bill by the spectacle of 
violent southern reaction to nonvi-
olent protest activities undertaken 
by Dr. Martin Luther King’s South-
ern Christian Leadership Confer-
ence, the Student Nonviolent Coor-
dinating Committee, the freedom 
riders, and many others. Televi-
sion pictures of violence against 
African Americans and their allies 
in Birmingham, Alabama, in 1963 
pushed national public opinion on 
civil rights issues.

The civil rights bill proposed 
by Kennedy in June 1963 did not 
prohibit race discrimination in em-
ployment. Its focus was on equal 

access to places of public accom-
modation. Shortly after the bill was 
introduced, Dr. King led his “March 
on Washington” in support of the 
bill, where he made his famous “I 
Have a Dream” speech to a crowd 
of about 300,000. 

Within days after Kennedy 
was assassinated in November 
1963, President Lyndon Johnson 
announced that passage of the 
civil rights bill would be a fitting 
tribute, and he made it a priority 
of his administration. President 
Johnson, a Texan, saw in the civil 
rights bill an opportunity for an 
important legislative achieve-
ment, and the assassination of 
President Kennedy increased the 
window of opportunity to obtain 
its passage. 

As the bill moved through the 
House of Representatives there 
was added a Title VII directed at 
employment discrimination and 
creating the Equal Employment 
Opportunity Commission. On the 
House floor a provision was ap-
proved to prevent discrimination 
against women. 

The bill passed the House de-
cisively by a vote of 290 to 130. Of 
the 130 votes against, 96 were cast 
by Democrats, almost all of whom 
represented the states of the for-
mer confederacy.

In the Senate, the bill was sub-
ject to an eight-week filibuster led 
by southern Senators. 

Perhaps due to the effectiveness 
of the nonviolent civil rights move-
ment in influencing public opinion, 
the bill had broad support from 
Senators of both parties who were 
not from southern states. 

Malcolm X and Dr. King met 
only once—that spring in the U.S. 
Capitol where they had each gone 
to watch the Senate floor debate. 
Accounts differ as to how sponta-
neous their meeting was, or how 
extensive, but they were photo-
graphed together, respectfully 
shaking hands.  

The southern senators who op-
posed the bill needed the support 
of northern Republicans. With 
some changes to the bill, those Re-
publicans ultimately supported it, 
and the filibuster was ended. The 
Senate passed the bill by a vote of 
79–21 on July 2, and the President 
signed it that day. 

In February 1965, Malcolm 
X was murdered while giving a 
speech in Harlem. Dr. King was 
shot and killed in April 1968 in 
Memphis, where he was support-
ing striking sanitation workers.  

After victory in a 1965 rematch 
with Liston and other successful 
defenses of his heavyweight title, 
Ali was criminally charged with re-
fusing induction into the army, for 
which he was convicted in 1967 and 
stripped of his title. His conviction 
was ultimately reversed by a unani-
mous decision of the Supreme 
Court in 1971, at the cost of his 
prime boxing years. Ali ultimately 
regained the title in 1974 with a vic-
tory over George Foreman. Beyond 
his extraordinary skills as a fighter, 
it was his apparent courage in 
these legal and political struggles 
that made him a hero to many Afri-
can Americans during and after the 
decade so closely associated with 
civil rights.   n

Mark Risk (mdr@mrisklaw.com), 
an editor of LEL, is principal at Mark 
Risk, P.C. in new york City.

Dr. martin luther King and  
malcolm X met only once—at the 
u.S. Capitol where they had each 
gone to watch the congressional 
debate on the Civil rights Act of 
1964.          BeTTMAnn/CoRBIS/AP IMAGeS
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www.americanbar.org/labor.v  indicates a standing committee midwinter meeting

2012
August 2–5
AbA Annual meeting
Chicago, Illinois

october 28–29
trial Advocacy Competitions 
Boston, Massachusetts
Miami, Florida

october 31–november 3
6th Annual Section of  
labor and employment  
law Conference
Atlanta, Georgia

november 10–11
trial Advocacy Competitions 
Chicago, Illinois
Dallas, Texas
San Francisco, California

november 17–18
trial Advocacy Competitions
Los Angeles, California
new york, new york
Washington, D.C.

2013
January 26–27
trial Advocacy Competition 
Finals
Location to be confirmed

February 7–9
v  State & local Government 

bargaining & employment law 
Committee midwinter meeting
Punta Pacifica, Panama

February 7–10
v  ADr in labor & employment 

law Committee midyear 
meeting
Coronado, California

February 20–22
Federal labor Standards 
legislation Committee
Los Cabos, Mexico

February 20–23
v  employee benefits Committee 

midwinter meeting
Charleston, South Carolina

February 24–27
v  Committee on Development of the 

law under the nlrA midwinter 
meeting
Carlsbad, California

February 27–March 2
v  Committee on Practice & 

Procedure under the nlrA 
midwinter meeting
Carlsbad, California

March 5–8
v  occupational Safety & Health law 

Committee midwinter meeting
Laguna Beach, California

March 13–15
v  railway & Airline labor law 

Committee midwinter meeting
Charleston, South Carolina

March 19–23
v  employment rights & 

responsibilities Committee 
midwinter meeting
Miami Beach, Florida

April 3–6
v  national Conference on equal 

employment opportunity law
Presented by EEO Committee
Savannah, Georgia

May 5–9
v  international labor & 

employment law Committee 
midyear meeting
Rome, Italy

August 8–11
AbA Annual meeting
San Francisco, California

6th Annual Section Conference  
October 31–November 3 (special insert)
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