
T with 13,000 employees. Its owners 
are Christians who oppose four of 
the FDA-approved contraceptive 
practices, specifically those that 
prevent implantation of a fertil-
ized egg (as opposed to methods 
that prevent fertilization). 

After the district court denied 
plaintiffs’ application for a prelim-
inary injunction, the Tenth Cir-
cuit, which had taken the case en 
banc, ruled that the plaintiffs had 
demonstrated a likelihood of suc-
cess on the merits on their RFRA 
claim and remanded the case to 
the district court, which issued 
the preliminary injunction. 

The Tenth Circuit ruled that 
for-profit corporations are exten-
sions of their owners and have 
rights under the RFRA. The court 
found that the regulations placed 
a substantial burden on the plain-
tiffs that was not outweighed by 
a compelling government interest 
in requiring them to provide cov-
erage for the four additional con-
traceptive methods. The court 
did not reach the merits of plain-
tiffs’ parallel constitutional claim. 
The court of appeals strongly 
rejected the notion that only indi-
viduals can have rights of reli-
gious freedom. “. . . [W]e cannot 
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Court Considers Corporate religious liberty in ACA Challenge

continued on page 8

By Mark Risk

The Supreme Court will consider 
whether and to what extent a 
corporation has a right of reli-
gious freedom in this term’s lead-
ing cases relating to implementa-
tion of the Patient Protection and 
Affordable Care Act (ACA).

The Court is hearing the con-
solidated appeals of two cases. In 
Hobby Lobby Stores, Inc. v. Sebel-
ius, the Tenth Circuit found that a 
corporation can invoke a statu-
tory right to religious freedom to 
avoid the ACA’s requirement that 
it include certain kinds of contra-
ceptive care in the health insur-
ance it provides to employees. 
Faced with the same question, the 
Third Circuit ruled in Conestoga 
Wood Specialties Corp. v. HHS that 
a corporation cannot have reli-
gious freedom. Both cases involve 
closely held, for-profit companies 
whose owners are highly commit-
ted to their religious views.

In 1993, Congress passed the 
Religious Freedom Restoration 
Act (RFRA) to undo the Supreme 
Court’s 1990 decision in Employ-
ment Division v. Smith circum-
scribing the Free Exercise Clause 
of the First Amendment. Smith 
restored what had previously 
been understood as the constitu-
tional principle that 

the government must show a 
compelling need to enforce a stat-
ute of general application that 
substantially burdens a plaintiff’s 
religious liberty.

The ACA requires employers 
with more than 50 employees to 
maintain health plans that pro-
vide preventive services consis-
tent with guidelines set by the 
Department of Health and Human 
Services (HHS). HHS requires that 
these services include all of the 

contraceptive methods approved 
by the federal Food and Drug 
Administration (FDA). HHS regu-
lations exempt religious employ-
ers from these requirements but 
define “religious employer” as 
excluding for-profit corporations, 
regardless of the owner’s reli-
gious beliefs. 

Hobby Lobby Stores, Inc. 
involved a closely held, self-
insured company that owns a 
chain of over 500 retail stores 

Does Hobby lobby Stores, inc. 
have a right to religious freedom? 
Store owners say yes.
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d date. Panelists reminded the audi-
ence that some states and locali-
ties have required language for 
applications and others strictly 
prohibit any such inquiries at the 
preemployment stage, thus taking 
a more restrictive approach than 
the Guidance.

“Tremendous” Distinction 
Between Arrests and 
Convictions
Paretti stated that exclusions 
based solely on arrest records—
without further inquiry—will be 
challenged by the EEOC. While 
moderator Donald R. Livingston 
of Akin Gump Strauss Hauer & 
Feld in Washington, D.C., 
observed that employers may 
have legitimate concerns about 
pending arrests, Paretti said that 
to consider any arrest, including 
those pending, an employer must 
conduct an independent investi-
gation of the facts.

Such an investigation should 
confirm the conduct underlying 
the arrest and whether exclusion 
of persons committing such acts 
would be job related and consis-
tent with business necessity. This 
approach may be impractical for 
many employers. If employers 
cannot perform the investigation 
and conduct an individualized 
assessment, Paretti said, they 
should not consider the arrest.

Communicate Findings with 
Applicants Before Taking 
Adverse Action
Panelists cautioned that in 
almost all cases, employers 
should provide an opportu-
nity for applicants to contest 
or otherwise provide informa-
tion that may mitigate the appli-
cant’s criminal history. Examples 
of information employers may 
receive and consider include 
employment references, advo-
cacy letters, job history subse-
quent to the conviction, post-
conviction vocational training 
and education, and/or underlying 

vious employers.
An audience member recited 

the criminal history of the alleged 
Washington Navy Yard shooter  
as an example of information 
employers should be able to 
access and use in the process 
without threat of penalties. Diet-
rich downplayed the example as 
an “outlier,” quoting recent stud-
ies showing the recidivism threat 
declines drastically over time.

Paretti provided an outline of 
the EEOC’s enforcement focus, 
emphasizing the requirement that 
employers conduct “targeted 
screens” to ensure that inquiries 
are conducted on an individual-
ized basis while remaining “job 
related” and “consistent with busi-
ness necessity.” Following that out-
line, the presentation focused on 
the following key issues.

“Job Related” and “Consistent 
with Business Necessity,” 
Defined
Paretti explained that employers 
must consider three factors in 
determining whether a particular 
criminal history is job related 
and consistent with business 
necessity: (1) the nature and 
gravity of the offense or conduct, 
including the harm caused, the 
specific elements of the crime, 
and whether it was a felony or 
misdemeanor; (2) the time that 
has passed since the offense or 
conduct and/or completion of the 
sentence; and (3) the nature of 
the job held or sought.

Criminal History Inquiries on 
Applications
The EEOC recommends that 
employers refrain from asking 
about criminal convictions on job 
applications. If employers choose 
not to “ban the box” altogether, 
Paretti said, the Commission rec-
ommends asking only about con-
victions that are job related, con-
sistent with business necessity, 
and in reasonably close temporal 
proximity to sought employment 

Despite recent challenges by state 
lawmakers and employers, issues 
surrounding employers’ use of 
criminal background checks will 
continue to be among the Equal 
Employment Opportunity Com-
mission’s top priorities.

Jim Paretti, special assistant 
and counsel to EEOC Commis-
sioner Victoria Lipnic, made clear 
at an Annual Conference panel 
that the EEOC intends to use its 
Enforcement Guidance on the 
Consideration of Arrest and Con-
viction Records in Employment 
Decisions Under Title VII (“Crimi-
nal Record Guidance”) to pursue 
aggressively claims that certain 
criminal background checks and 
related adverse actions violate 
Title VII.

Sharon M. Dietrich, managing 
attorney at Community Legal Ser-
vices, Inc., in Philadelphia, praised 
the Criminal Record Guidance, 
characterizing its adoption as a 
“significant day for many millions 
of Americans.” She cited real-
world examples of how EEOC’s 
policies have helped her clients 
obtain jobs with employers who 
would have been unwilling to hire 
them previously. Other panelists 
and audience members countered 
with reasons employers continue 
to believe they must consider con-
viction records to protect their 
businesses, employees, and 
customers.

Devjani Mishra, associate gen-
eral counsel at Alexion Pharma-
ceuticals, said employers use 
criminal background checks to 
comply with quality-control 
requirements in heavily regulated 
industries; obtain insurance, 
bonding, and licensing; and 
address general concerns about 
workplace violence and exposure 
to claims for negligent hiring, 
retention, and/or supervision. She 
said employers are merely trying 
to take “guesswork” out of the hir-
ing process, which is now more 
difficult due to inflated resumes 
and “neutral references” from pre-

facts surrounding the alleged 
offense. Employers should be 
cautious in ensuring that their 
consideration of this additional 
information is not different based 
on race or any other protected 
category, as it could also provide 
the basis for a claim of disparate 
treatment discrimination.

Implications for Organized Labor
Richard McCracken, who repre-
sents unions at Davis Cowell & 
Bowe in San Francisco, stated that 
the EEOC should give employers 
and unions deference if they bar-
gain over the use of criminal 
background checks on employees 
and/or applicants. Paretti emphat-
ically stated that an unlawful 
background check policy in a col-
lective bargaining agreement 
would not be a defense to a Title 
VII action against both an 
employer and union.

In conclusion, employers who 
utilize criminal background 
checks are advised to review 
their policies; ensure that “tar-
geted screens” are job related, 
defensible, based on business 
necessity, and narrowly tailored 
to satisfy business objectives; 
and train management on the 
proper use of criminal history 
information. Applicants subject 
to overbroad inquiries and/or 
adverse actions based upon prior 
criminal offenses should ensure 
they are afforded the opportu-
nity to explain why the offense 
may not disqualify them from the 
position sought, at least accord-
ing to Paretti and the current 
EEOC Guidance.   n

eeoC will use Criminal record Guidance on title Vii Claims
By C. Edward Rawl Jr.

C. Edward Rawl Jr. (erawl@
laborlawyers.com), an associate 
at Fisher & Phillips in Columbia, 
south Carolina, serves on the AbA 
Gender Equity Task Force and is 
vice director of the young lawyers 
division’s membership board.

Published in Labor and Employment Law, Volume 42, Number 2, Winter 2014. © 2014 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not be 
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



Winter 2014   Labor and Employment Law   www.americanbar.org/labor 3

W employers find their workers, 
including whether the employer 
has recruiters in other countries 
and whether it is collecting 
money up front from the employ-
ees. Physical restrictions on 
movement, heavy surveillance 
and security, and confiscation of 
passports are all key signs that 
trafficking is occurring. As EEOC 
General Counsel David Lopez 
bluntly put it, “If you need to use 
the term ‘escape,’ you are proba-
bly talking about trafficking.”

Naomi Tsu of the Immigrant 

Justice Project of the Southern 
Poverty Law Center reviewed the 
causes of action plaintiffs may 
bring against employers engaged 
in trafficking. In addition to the 
TVPRA, most federal employment 
protections—including the Fair 
Labor Standards Act and Title 
VII—do in fact apply to undocu-
mented workers.

While Title VII claims have limi-
tations in that reinstatement and 
back pay are precluded for undoc-
umented workers under the 
Supreme Court’s Hoffman Plastics 
decision, immigrant workers are 
entitled to pay for work they have 
performed and punitive damages. 
Plaintiff-side panelists agreed 
that, as a practical matter, since 
immigration status is irrelevant 
in proving discrimination, practi-
tioners should work to keep immi-
gration status out of a Title VII 
case by seeking a protective order. 

to use that system, and employ-
ers that are not compelled by 
state legislation or federal con-
tractor legislation to use E-Verify 
have the option of enrolling vol-
untarily. I-9 compliance is a par-
ticular issue for unions because 
employees are concerned that 
employers may crack down on I-9 
enforcement in the face of con-
certed activity.

The panelists also discussed 
whether the current absence of 
year-round visas for low-skilled 
workers and the lack of employ-
ment-based visa portability con-
tribute to labor trafficking. 
“Everything now is employer-
sponsored,” said Jonathan Grode, 
of Green & Spiegel in Philadel-
phia. “Comprehensive immigra-
tion reform [through the pro-
posed W visa program] would 
change this and give ownership 
of the visas to the individuals.” 
Zuniga agreed, stating that “por-
tability is included so that the 
employee does have some control.”

In a separate presentation, pan-
elists discussed labor trafficking, 
exploitation, and remedies avail-
able to immigrant workers. 
Yihong Mao of the New Orleans 
Workers’ Center for Racial Justice, 
cited the Trafficking Victims Protec-
tion Reauthorization Act (TVPRA), 
which defines trafficking as com-
pelling someone “through the use 
of force, fraud, or coercion for the 
purpose of subjection to involun-
tary servitude, peonage, debt 
bondage, or slavery.”

Mao said that in assessing a 
workplace to determine whether 
employees are victims of unlawful 
trafficking, attorneys should con-
sider the circumstances under 
which the employees are coming 
to work, such as situations that 
might indicate that employees are 
taking on extreme amounts of 
debt in order to obtain the job. 
Brian Green, who represents 
employers at the Murthy Law 
Firm in Maryland, added that law-
yers should find out how 

While advocates spanning the 
political spectrum debate immi-
gration policy, they agree on the 
need for comprehensive reform. 
Panels at the Section’s 2013 Annual 
Conference explored the multiple 
ways that the United States’ cur-
rent immigration system affects 
the labor force and how compre-
hensive immigration reform could 
address the problems.

The panelists on a program on 
immigration reform agreed with 
Becky Monroe, senior counselor 
to the assistant attorney general 
for the Civil Rights Division of the 
U.S. Department of Justice, that 
“everyone has recognized a need 
for comprehensive immigration 
reform. It makes sense and will 
happen now. We can share that 
sense of urgency.”

Mary Pivec, who represents 
employers at Williams Mullen in 
Washington, D.C., observed that 
the current lack of cooperation in 
Congress is contributing to the 
present standstill over immigra-
tion reform. All but three of the 
189 sponsors of HR 15 who pro-
posed legislation that includes a 
pathway to citizenship for undoc-
umented immigrants are Demo-
crats. However, Andrea Zuniga of 
the AFL-CIO said that “Republi-
cans have not slammed the door 
on this issue. On immigration, 
there are conversations that are 
happening.”

The panelists discussed issues 
such as the lack of I-9 compli-
ance, the need for employment-
based visas for year-round low-
skilled workers, and portability 
for employment-based visas. (I-9 
is the form employers must com-
plete to ensure new hires are eligi-
ble for work in the United States.)

Proposed legislation would 
require all employers to use the 
government’s E-Verify system to 
ensure I-9 compliance. The E-Ver-
ify system compares information 
employers obtained on the I-9 
form to other government 
records. States currently can opt 

Additionally, even where there is 
no private right of action, there 
may be incentives to report viola-
tions of the law as a whistleblower.

Both panels discussed an addi-
tional protection that could assist 
undocumented immigrants in 
obtaining lawful immigration sta-
tus and in recovering for traffick-
ing: the U-visa certification pro-
cess. The process is available to 
undocumented immigrants who 
are the victims of certain crimes, 
including trafficking, extortion, 
blackmail, and false imprisonment, 

and who assist in the investiga-
tion of that crime.

Panelists argued that an 
employer that threatens to have 
an undocumented immigrant 
deported may be engaged in wit-
ness tampering and/or obstruc-
tion of justice, both of which are 
qualifying crimes for a U-visa. 
Importantly, an employee who 
obtains a visa during the proceed-
ings would be entitled to back pay 
beginning as of the date that she 
obtained legal status.

While remedies exist for 
undocumented immigrants who 
have endured trafficking, discrim-
ination, and wage theft, compre-
hensive immigration reform can 
provide additional safeguards.   n

Consensus Across Spectrum: reform immigration laws
By Courtney Mickman

Courtney Mickman (cmickman@
fedattorney.com) is an associate at 
Tully rinckey in Washington, d.C.

“it makes 

sense and will 

happen now.”
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the section By Joel A. D’Alba, Chair

In anticipation of up to 40,000 U.S. military personnel returning from 
Afghanistan and elsewhere in the next 12 months, the Section has begun 
educating our members to help their clients with important workplace 
issues.

With about half of these veterans returning with disabilities, the visible 
and invisible injuries they have suffered in combat can complicate their 
transition back into the workplace.

The Section co-sponsored a free webinar with the Veterans Legal Sup-
port Center and Clinic of John Marshall Law School of Chicago and the 
ABA Division of Public Education to consider these workplace issues 
related to the employment of returning veterans. Panelist Dr. John Mundt, 
a psychologist who has significant experience working with veterans, 
focused especially on the issue of post-traumatic stress disorder (PTSD).

Most returning veterans do not have PTSD. “PTSD is just one possible 
response to traumatic events, and it’s a very severe and specific 
response,” says Dr. Mundt. An obstacle to employment of veterans is the 
incorrect perception that they suffer from PTSD.

Military service “does not equate with dangerousness or instability or 
liability. In many cases, the opposite is true: a veteran who has been to 
war may be more mature and wise, and more reliable and trustworthy 
than many who have not had similar formative experiences.”

PTSD is the re-experiencing of a traumatic event that may generate 
negative thoughts and emotions and alterations in reactivity, which may 
lead to avoiding routine life activities. People suffering from PTSD are 
overly tense and chronically vigilant.

Veterans suffering from PTSD find themselves habitually on guard and 
scanning their surroundings for anything that might trigger their negative 
emotions. Dr. Mundt explained that these triggers can be ordinary 
aspects of the environment, i.e., loud noise and work sounds, smells, hot 
weather, wind and humidity, or the presence of people who appear to be 
from the countries in which the veteran served.

A person with PTSD who develops a panic attack will try to avoid the 
trigger by, for example, avoiding crowded streets or shopping malls or by 
withdrawing from the workplace, rather than dealing with difficult super-
visors or co-workers. Their negative thoughts can lead to significant 
depression and/or guilt related to experiences from the war zone. PTSD 
sufferers may be perceived as being detached and uncaring.

Dr. Mundt said that a vet with PTSD can absolutely return to work pro-
ductively. “Treatments for PTSD include a range of psychotherapies and 
medications and are more available and effective than ever before. For 
some people with PTSD, peer support and being at work are as powerful 
as formal mental health treatment.”

“Some of the stigma associated with veterans with PTSD is really tied to 
what happens when a person does not seek treatment, especially if they 
resort to self-medication with alcohol or drugs to manage the symptoms.”

Dr. Mundt noted that returning soldiers are sometimes reluctant to use 
employer-based assistance programs due to concerns about confidential-
ity. Dr. Mundt said that vets can seek help at veterans’ centers and the VA.

The Section’s Alternative Dispute Resolution Committee held a separate 

Joel A. D’Alba (jad@ulaw.com) is a partner at Asher, Gittler & d’Alba in 
Chicago, where he represents unions, employees, and executive employees 
on employment-related matters.

program on using ADR to resolve employment problems for returning vets. 
Professor Lamont Stallworth of Loyola University in Chicago discussed his 
experience as an arbitrator in cases involving returning vets who were 
grieving their terminations. He believes that early psychological assistance 
might have prevented many of the terminations in these cases from occur-
ring in the first place.

Professor Stallworth advocates more early-intervention ADR services 
for veterans with return-to-work issues, as well as further study.

One form of early intervention was described by Lenny Miller of the 
Employer Support of the Guard and Reserve (ESGR), which assists veter-
ans in distress with information and mediation services through the use 
of volunteer counselors. The 4,700 ESGR counselors throughout the 
United States act as ombudsmen for returning service members, counsel-
ing them and their employers on rights under the Uniformed Services 
Employment and Reemployment Rights Act (USERRA) and referring vets 
with PTSD to the VA for help.

ESGR volunteer counselors assist veterans by going to the top of an 
employer’s organization to discuss a veteran’s problems. Through gentle 
suggestion, they attempt to persuade company leaders to provide train-
ing to the wounded warriors. If they conclude that an employer is unwill-
ing to fulfill its obligations under USERRA, the volunteers refer the matter 
to the U.S. Department of Labor.   n
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n Siniscalco looked to broader 
social context. “You cannot just 
simply say that employers are at 
fault. Unlike in Germany and, for 
the most part, across Europe, [in 
the United States,] there is a lack 
of support of women caregivers 
and women are driven into or 
choose to take lower paid jobs 
and occupations.”

Although the panelists agreed 
that additional proactivity was 
necessary, not surprisingly, they 
disagreed on how this might be 
accomplished.

Pamela Coukos, a senior pro-
gram advisor at the Office of Fed-
eral Contract Compliance Pro-
grams (OFCCP), urged employers 
to look at their own data to deter-
mine the source of any pay differ-
ences. “It’s hard to move the nee-
dle through litigation and 
enforcements. Every workplace 
has access to the data about what 
happens in its workplace. That’s 
as important as whatever legal 
remedies are out there.”

Lopez said that the DOL, DOJ, 
and EEOC have been working 
more collaboratively on equal pay 
and wage discrimination claims 
both during the administrative 
process and during litigation. 
Most recently, they initiated a 
joint enforcement action with the 

percent of the 14,000 contractor 
audits performed by the Depart-
ment of Labor identified a com-
pensation violation. Siniscalco 
stressed that these audits exam-
ine one location systematically, 
allowing for “as close as you can 
get to a cohort analysis anywhere 
controlling for the same job at the 
same employer.”

Siniscalco’s statistics on 
enforcement did not dissuade 
Adam Klein, a partner at Outten & 
Golden in New York, from arguing 
that pay discrimination against 
women persists. He argued that 
government findings are not the 
only appropriate measure of 
whether and when violations 
occur. Pointing to large settle-
ments involving a number of 
major employers, he reasoned 
that “no employer is going to pay 
$10 million or $20 million if there’s 
no evidence of pay disparities.”

Klein said that in some work-
places, women are still segregated 
into “pink ghettos” where they are 
paid less than men to do similar 
work. Klein referenced one case 
where a supermarket chain alleg-
edly steered women into cashier 
positions and men into clerk posi-
tions. Although the company 
deemed the positions “fungible,” 
it paid the clerk positions more 
than cashiers and allegedly pro-
moted primarily from the pool of 
clerks. These, according to Klein, 
are the “contemporary EPA cases 
that need to be brought.”

Siniscalco noted a dramatic dif-
ference between the EPA, which 
focuses on equal pay for equal 
work, and Title VII, which can 
focus on assignments and promo-
tion. It is not, in his opinion, a vio-
lation of the EPA to pay a female 
vice president of human 
resources less than a male vice 
president of finance because the 
two employees do different 
things. “Although there might be 
a glass ceiling, that concern must 
be addressed outside the EPA; it 
is not an equal pay problem.”

No one seriously disagrees that, 
in general, women earn less 
money during their lifetimes than 
men. Experts, however, argue vig-
orously about the reasons for this 
difference. A panel entitled “Gen-
der Pay Disparity: 50 Years after 
the Equal Pay Act” at the Annual 
Section Conference produced a 
lively debate among the Section’s 
various constituencies.

Dr. Stephanie Planich, a vice 
president at NERA Economic Con-
sulting, was of the opinion that 
several known factors, including 
experience, education, career 
choice, industry, and union sta-
tus, can explain approximately 60 
percent of the observed gender 
wage gap. According to Dr. 
Planich, the remaining 40 percent 
may be evidence of gender dis-
crimination or may reflect addi-
tional productivity factors that 
are missing from most economic 
models (such as hours worked).

Even accounting for the explan-
atory factors highlighted by Dr. 
Planich, Louis Lopez, an attorney 
in the Civil Rights Division of the 
U.S. Department of Justice, main-
tained that, despite 50 years of 
legal mandates requiring equal 
pay for equal work, “a portion of 
the pay gap remains unexplained 
by neutral factors.” He went on to 
note that “for minorities and 
women of color, the gaps are even 
more substantial.”

By contrast, Gary Siniscalco, of 
Orrick, Herrington & Sutcliffe in 
San Francisco, argued that Presi-
dent Obama’s National Equal Pay 
Enforcement Task Force, which 
was designed to focus on viola-
tions of equal pay laws and close 
the pay gap, has been unable to 
identify any “massive wage dis-
crimination” that could account 
for the persistent wage disparities.

Siniscalco noted that, with the 
federal government’s full support, 
the EEOC conducted 26 investiga-
tions in 2011 and 2012 but found 
only one EPA violation. Similarly, 
according to Siniscalco, only 0.75 

EEOC under the EPA against a 
Texas employer.

Klein, meanwhile, found class 
actions to be the “biggest bang 
for the buck,” as these actions 
make it “much more efficient to 
tease out the general trends.”

For Siniscalco, the Paycheck 
Fairness Act, which, if enacted, 
would amend the EPA’s burden of 

proof and allow unlimited com-
pensatory and punitive damages, 
would be a “field day for class 
action lawyers because you can 
get a class certified and big 
settlements.”

Siniscalco posited that, in light 
of California’s experiences under 
state law, there is no evidence 
that increasing pay transparency 
will translate into higher wages 
for women. Instead, Siniscalco 
argued, the best way to combat 
the wage gap is to provide addi-
tional support for working moth-
ers and caregivers.   n

equal work for equal Pay: 50 Years After the equal Pay Act
By Sarah Bryan Fask

Sarah Bryan Fask (sfask@littler.
com) is an associate at littler 
mendelson in Philadelphia, an 
associate editor of LEL, and a 
co-chair of the AbA young lawyers 
division labor & Employment law 
Committee.

the 1963 equal Pay Act prohibits sex discrimination in payment of wages.
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do not inadvertently disclose 
privileged or other sensitive 
information.

Attorneys also should pass-
word-protect their phones, tab-
lets, computers, and other elec-
tronic devices to guard against 
inadvertent disclosure in case of 
theft or other loss. They should 
also be aware of other security 
issues relating to the use of Wi-Fi, 
cloud computing, and other Inter-
net-based modalities. Gallagher 
indicated that, as a general rule, 
one should not electronically 
share or transmit particularly 
confidential or sensitive conversa-
tions or other information.

understand Preservation 
issues
Over the past decade or so, par-
ties and attorneys have faced 
heavy sanctions over their failure 
to adequately preserve data and 
information. Prospectively, the 
rules are being modified to pro-
vide that a party need only make 
reasonable efforts to preserve 
data and that sanctions will not 
be issued except in rare and 
exceptional cases.

specifically “computerized infor-
mation.” Similarly, the Restate-
ment of the Law Governing Law-
yers has long indicated that a 
lawyer cannot obstruct access to 
evidence in violation of a court 
order or an obstruction of justice 
statute.

Under current case law, law-
yers have a duty (which attaches 
prior to the commencement of liti-
gation) to preserve—and to 
ensure that their clients pre-
serve—electronically stored 
information. Furthermore, Rule 
26(g) of the Federal Rules of Civil 
Procedure requires parties to 
sign discovery requests and 
responses, thereby certifying that 
the information they contain is 
true and complete and that all 
responsive information and docu-
mentation have been made avail-
able, thus reinforcing the duty to 
preserve data.

Sean Gallagher of Polsinelli 
Shughart in Denver added that 
the state bar and model rules 
establish the baseline and should 
be regarded as the minimum stan-
dard for attorneys seeking to 
avoid sanctions or disbarment. 
The Comments to ABA Model 
Rule 1.1 regarding competent rep-
resentation provide that attor-
neys have a duty to be conversant 
with the benefits and risks associ-
ated with relevant technologies. 
Gallagher shared the following list 
of “absolutely-have-to-knows” for 
all competent attorneys.

understand Confidentiality 
issues
Gallagher insisted that attorneys 
be concerned about metadata, 
password protection, and secu-
rity issues in general. Metadata 
includes information and data 
revealing edits and prior ver-
sions of an electronic file. Before 
sending documents to third par-
ties or opposing counsel, attor-
neys should “scrub” files sent in 
Word or Word Perfect or convert 
them to PDF files to ensure they 

Lawyers concerned about main-
taining an ethical practice must 
understand a number of new tech-
nologies and their implications, 
according to a panel that surveyed 
those technologies and the related 
ethical obligations at the Section’s 
2013 Annual Conference.

Carol M. Langford, who repre-
sents lawyers in Walnut Creek, 
California, noted that there is an 
increasing body of guidance on 
the issues posed by the use of 
technology, and she explained 
how state and local bar ethics 
opinions provide a great 
resource for information on 
these issues. Bar opinion letters 
are regularly released on a vari-
ety of subjects, from the opera-
tion of virtual law offices to par-
ticipation in chat rooms, and 
many are issued in response to 
attorneys’ specific questions 
about the use of technology.

Langford added that many law-
yers avoid using social media for 
fear that it may result in miscom-
munication or statements taken 
out of context and because of 
concern that they do not under-
stand the rules governing the dis-
closure of information to such 
social media programs as Face-
book, Twitter, and DropBox.

Andrew Altschul of Buchanan 
Angeli Altschul & Sullivan in Port-
land, Oregon, discussed ethical 
issues related to electronic dis-
covery. He explained that the 
rules on e-discovery are not so 
different from longstanding, gen-
eral principles governing written 
discovery. “[The] reality is, Abe 
Lincoln’s world of practicing law 
was not that different from what 
we do . . . . Granted, our cases are 
more complex, [and there are] 
more documents. Still [the] age 
old precepts are applicable.”

Altschul stated that Model Rule 
3.4, long in existence, speaks to a 
lawyer’s duty not to obstruct 
access to evidence, and he added 
that the Comments to Rule 3.4 
have been modified to reference 

understand the benefits of 
relevant technologies
The benefits of technology are 
seemingly boundless for litiga-
tors. They provide an enormous 
range of capabilities, from those 
relating to retrieving and analyz-
ing data and information stored 
on the Web and in hardware to 
utilizing the discoverable informa-
tion on the Web regarding claim-
ants, jurors, and fact finders.

Know “moore’s law”
Moore’s Law provides that one 
should assume that the next gen-
eration’s technology will be twice 
as fast and better performing 
than that which is on the market 
today. An attorney’s obligation to 
learn about the benefits and risks 
of technology, like technology 
itself, must be ever-evolving.   n

technology and ethics: “Absolutely-Have-to-Knows”
By Gina Moshiri

Gina Moshiri (moshiri@
mcmahonberger.com), of 
mcmahon berger in st. louis, is 
co-chair of the AbA young lawyers 
division Committee on labor and 
Employment law.
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police less than the ideal first 
responder,” she said. The Center 
trains professionals to identify 
and provide trafficked persons 
needed protections and develop 
skills to prevent human traffick-
ing and re-trafficking.

Sreeharsha offered the example 
of Lina, a client who, as a teenager, 
endured years of forced labor. By 
chance, a teacher suspected some-
thing was wrong when she noticed 
Lina was falling asleep in class. 
Lina had spent years trafficked, 
forced to work late hours at a res-
taurant, enduring threats and 
physical and verbal abuse, but she 
would get up in the mornings to go 
to school. Sreeharsha believes 
that, with proper training, previ-
ous teachers could have noticed 
the signs and sought help.

Sreeharsha said many plaintiffs’ 
attorneys report having repre-
sented trafficked people unknow-
ingly on discrimination, wage 
claims, or other employment 
cases. Similarly, unions interact 
with members who are trafficked 
or have been trafficked, but most 
union representatives are not 
trained to recognize the signs. 
Sreeharsha is quick to point out 
that “even when a person is no 
longer in a trafficking situation, 
recognizing them as having been 
trafficked gets them access to the 
specialized remedies and protec-
tions that will enable them to 
avoid being re-trafficked.”

The Center provides commu-
nity members the critical informa-
tion they need to understand 
what human trafficking is and 
identify resources available in the 
community. It also conducts train-
ing designed for professionals 
who are positioned to interact 
with trafficked people or who can 
develop policies to prevent 

Chanti Prattipati, to a car trunk. 
This prompted an investigation 
into allegations Reddy had been 
bringing people from his village in 
India to Berkeley, probably for 
decades, compelling them to work 
in his restaurants and apartment 
maintenance business.

The Bay Area legal community 
lacked the infrastructure to 
address human trafficking and, as 
a result, many possible victims 
were sent back to India before vic-
tim services or law enforcement 
could reach them. Sreeharsha was 
a new lawyer, working at a legal 
services agency that would ulti-
mately host the first antitrafficking 
project in Northern California. The 
Reddy case served as a wake-up 
call. It revealed, not only that 
human trafficking was an issue in 
the community, but also that a 
well-developed infrastructure 
would be needed to respond 
effectively.

Training Is Key in Fight Against 
Trafficking
Sreeharsha has spent many years 
raising awareness about human 
trafficking, helping to dispel 
myths, developing relationships 
and structures for comprehensive 
protection and advocating for the 
best laws to protect the victims 
themselves. After a decade of rep-
resenting trafficked individuals 
and leading national policy efforts 
on their behalf, she stepped back 
to examine where progress in 
the area was stunted. Sreeharsha 
came to believe that the missing 
piece was training.

She pointed out that the Cen-
ter’s training greatly expands the 
resources that may be brought to 
bear on the problem. The bulk of 
the training typically provided by 
antitrafficking efforts goes to law 
enforcement, but the criminal jus-
tice system does not offer a com-
plete solution. “The nature of 
human trafficking suggests that 
trafficked people do not typically 
trust law enforcement, making 

Human trafficking is modern-day 
slavery, and many consider it the 
human rights issue of our time. 
The number of people thought to 
be enslaved worldwide is stagger-
ing—27 million people, according 
to the U.S. Department of State. 
The Global Freedom Center (the 
Center) indicates that fewer than 
one percent are actually being 
identified.

A Wake-Up Call in Berkeley
Accepting the Section’s 2013 Fran-
cis Perkins pro bono award on 
behalf of the Center, Kavitha Sree-
harsha, its executive director, 
spoke eloquently about its work 
in combatting human trafficking 
in its various forms. The Center 
offers a variety of training pro-
grams to professionals and mem-
bers of the public to help them 
identify human trafficking in their 
communities and find solutions.

The Center defines human 
trafficking as “the practice of 
holding another in compelled 
service.” Victims may be coerced 
to remain because of threats, 
physical and sexual abuse, 
imposed debts, fear of law 
enforcement and immigration 
consequences, unpaid wages, 
and shame.

Sreeharsha’s belief that more 
people need training in identify-
ing and assisting enslaved per-
sons grew out of her experience 
as a student at the University of 
California, Berkeley, in the early 
1990s, before the term “human 
trafficking” was widely used. She 
was aware of South Indian people 
walking down the street in the 
middle of winter without sweaters 
and wearing sandals. She and fel-
low students tried unsuccessfully 
to fully gain access to them to 
inform them of their rights.

Change came in 2000 when 
prominent Berkeley businessman 
Lakireddy Bali Reddy was 
arrested after a witness in Berke-
ley saw people carrying the dead 
body of a young Indian woman, 

trafficking. Sreeharsha believes 
that the online training the Center 
offers will address the issue of 
scale. Given the vast number of 
people estimated to be enslaved, 
a large number of people need to 
be trained to recognize and inter-
vene on behalf of victims.

“After training rooms full of 
people who often move on to 
other jobs and positions,” Sree-
harsha explained, “we realized 
that only online learning will fill 
the gap if we wanted to be sus-
tainable.” The Center’s online 
training will be available in stages 
to professionals who cannot 
afford to travel; it will also accom-
modate turnover in their agen-
cies. Currently, the Center is 
working with Fortune 500 compa-
nies and others to design custom-
ized trainings for those seeking to 
comply and mitigate trafficking in 
supply chains.

Three Ways to Help
Sreeharsha identified three ways 
Section members can contribute 
to antitrafficking efforts. First, get 
trained so that, using your legal 
skills to overcome myths and con-
fusion about what trafficking is 
and how to solve it, you can speak 
out. Next, find a way to incorpo-
rate antitrafficking efforts into 
your work, including pro bono 
work, to take on immigration, civil 
litigation, and post-conviction 
relief cases. Finally, partner on 
Center projects; one way would be 
to make contributions to fund free 
online training.  n

Gobal Freedom Center receives Pro bono Award

Elana Hollo (elana.hollo@nlrb.gov) 
is an nlrb attorney in Philadelphia 
and an editor of LEL. The views 
expressed are her own and not 
necessarily those of the nlrb.

you can learn more about The Global Freedom Center 
at www.GlobalFreedomCenter.org and about  
the AbA’s initiatives against human trafficking at  
http://www.americanbar.org/groups/human_rights/ 
projects/task_force_human_trafficking.html.

By Elana Hollo
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Circuit followed the Third Cir-
cuit’s approach, and the District 
of Columbia and Seventh Circuits 
each adopted the Tenth Circuit’s 
RFRA statutory theory and issued 
preliminary injunctions.

At oral argument on March 25, 
the justices appeared to divide 
along familiar lines, leaving some 
commentators predicting that 
Justice Anthony Kennedy would 
cast the deciding vote. Kennedy 
noted that the employers retained 
the right to cease providing 
health coverage to their employ-
ees and appeared interested in 
the rights of the employees. 

On the other hand, in what was 
described as the low point for the 
government, Kennedy bluntly told 
Solicitor General Donald Verilli 
that “[u]nder your view, for-profit 
corporations can be forced to pay 
for abortion.” 

These cases involve ideologi-
cally charged issues—from 
health care to religious freedom 
to reproductive rights—and come 
on the heels of the Supreme 
Court’s narrow decision uphold-
ing the ACA and its controversial 
decision in Citizens United v. Fed-
eral Election Commission (2010) in 
which five justices found that for-
profit corporations have rights 
under the speech clause of the 
First Amendment. 

However the Court rules, it will 
have to deal with United States v. 
Lee (1982), which unanimously 
rejected an Amish farmer’s chal-
lenge to the requirement that he 
pay social security taxes for his 
employees. While the Court 
accepted the premise that social 
security violated the plaintiff’s 
religious beliefs, it ruled for the 
government, stating that “[w]hen 
followers of a particular sect 
enter into commercial activity as 
a matter of choice, the limits they 

see why an individual operating 
for-profit retains his Free Exercise 
protections but an individual who 
incorporates—even as sole share-
holder—does not, even though he 
engages in the exact same activi-
ties as before.”

“This cannot be about protec-
tion of the corporate form, such 
as limited liability and tax rates 
. . . [since] [r]eligious associations 
can incorporate, gain those pro-
tections, and nevertheless retain 
their Free Exercise rights.” 

One month later, in Conestoga 
Wood Specialties Corp., the Third 
Circuit reached a much different 
result. 

Conestoga Wood is a cabinet 
maker with 900 employees. Its 
owners are Mennonite Christians 

who oppose the same four FDA 
contraceptive methods. By a two-
to-one majority, the court upheld 
the district court’s refusal to 
enjoin application of the regula-
tions to Conestoga. The circuit 
court reasoned that a corporation 
by its very nature is a legal per-
son separate from its owners and 
that there is no authority that the 
First Amendment right of free 
exercise of religion can be pos-
sessed by a corporation.

On the RFRA claim, the court 
likewise held that a corporation 
cannot have free exercise rights 
under the RFRA since it cannot 
exercise religion. The majority 
noted note “the law has long rec-
ognized a distinction between 
the owners of a corporation and 
the corporation itself.” A contrary 
result “would eviscerate the fun-
damental principle that a corpo-
ration is legally distinct from its 
owners.” 

In similar cases, the Sixth 

Hobby Lobby
continued from page 1

Mark Risk (mdr@mrisklaw.com) is 
principal at mark risk, P.C., in new 
york City, and an editor of LEL.

Adele rapport named  
Federal Attorney of the Year

AAdele Rapport, former EEOC regional attorney in Michigan and 
currently the chief attorney in the U.S. Department of Educa-
tion Office of Civil Rights in Chicago, has received the Section’s 
2013 Federal Labor and Employment Attorney of the Year Award. 
The Award was formally presented at the Section’s 2013 Annual 
Conference.

The award recognizes distinguished government service by a 
federal government attorney, demonstrated contribution to the 
legal profession, and sustained excellence in the quality of their 
work product.

Rapport’s work at the EEOC included the litigation to verdict of 
precedent-setting cases under the ADA, discrimination and sexual 
harassment cases, and significant settlement in major cases. She 
received a national award from the International Religious Liberty 
Association for her work on religious discrimination cases.

At the Department of Education, Rapport has led national task 
forces on disparate discipline and school closings. While she 
has focused on cases involving student rights, her office also has 
been handling cases involving retaliation against employees and 
cases of harassment of students by employees. She organized a 
successful early complaint mediation program in Chicago and 
then led a task force that developed protocols and training for 
the national program.

Her litigation team was recognized with a Minnesota Lawyer 
of the Year Award in connection with the team that handled the 
Anoka Hennepin School District bullying litigation.

Rapport has served in the Section in a variety of leadership 
capacities, including her current post as a co-chair of Continu-
ing Legal Education. She has served on the board of the Col-
lege of Labor and Employment Lawyers. Ms. Rapport also taught 
employment discrimination at Detroit Mercy Law School for over 
10 years.

The award, which was first given in 2006, is given annually to 
salute the contributions of labor and employment lawyers in fed-
eral government service by recognizing the outstanding accom-
plishments of a particularly distinguished lawyer. Any career 
attorney in the field is eligible for nomination. Nomination forms 
and other information about applying for the award are available 
at www.americanbar.org/groups/labor_law/awards.html.

these cases involve ideologically 
charged issues—from health 
care to religious freedom 
to reproductive rights.

accept on their own conduct as a 
matter of conscience and faith are 
not to be superimposed on the 
statutory schemes which are 
binding on others in that activity.” 

While the Court has received 
dozens of amicus briefs in these 
matters, the business community 
has been notably absent, with nei-
ther the Chamber of Commerce 
nor the National Federation of 
Independent Business taking any 
position. It may be that the 
“reverse piercing” of the corporate 

veil urged by Hobby Lobby and 
Conestoga Wood—such that a cor-
poration can take on its owners’ 
First Amendment rights while 
insulating them from its obliga-
tions—may have unforeseeable 
consequences that make more 
secular businesspeople uneasy. n
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Occupational Safety and Health Law, Third Edition

Gregory N. Dale and P. Matthew Shudtz, Editors-in-Chief; 
Occupational Safety and Health Law Committee

This treatise examines employer obligations to protect 
employees from occupational hazards, and provides clear 
analysis of how the law works. It examines every aspect of 
workplace safety and health law, including recordkeeping 
and reporting, the general duty clause, penalties, union 

participation, and appeals.

The Third Edition references key decisions and developments in occupational 
safety and health law since 2008, emphasizing the principles of law as set 
out by the Occupational Safety and Health Review Commission, Mine Safety 
and Health Review Commission, and the courts. The treatise discusses topics 
such as penalties and other enforcement prerogatives, along with agency 

pronouncements and interpretations issued through mid 2013. It 
also examines growth in the contingent workforce, updates and/or 
changes in the enforcement and interpretation of standards, and the general duty 
clause by the courts and the Commission, as well as agency perspectives and 
interpretations of employee walkaround rights and safety incentive programs.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

Visit www.bna.com/bnabooks/abaleosha for more detailed 
information. 

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

2013/1,500 pp. Hardcover/ISBN 978-1-61746-313-6
Order #2313/$365.00/SECTION MEMBER PRICE: $273.75

For more information, call 1.800.960.1220  •  To order on the web: www.bna.com/bnabooks/abale

GET THE LATEST INSIGHTS, ANALYSES, 
AND DEVELOPMENTS AT SECTION MEMBER 
DISCOUNT PRICES! 

Employee Duty of Loyalty: A State-by-State Survey, Fifth Edition

By Brian M. Malsberger; Board of Review Associate 
Editors: David J. Carr, Arnold H. Pedowitz, and Eric 
Akira Tate 
Committee on Employment Rights and 
Responsibilities

Refl ecting the rapid expansion of litigation concerning the 
application of the employee duty of loyalty, this treatise is 

a meticulously researched reference detailing, by state, the recognition and 
understanding of this body of law, including prohibited and permitted conduct; 
litigation issues; and the availability of injunctive relief, damages, and defenses.  

The Fifth Edition provides analysis, by state, of conduct that breaches and 
conduct that does not breach the employee duty of loyalty. Discussions of state 
law, broken out by category of employee, show how the duty of loyalty is applied 

depending on the level of responsibility an employee has within 
an organization. This two-volume treatise also explores what 
damages are available for breach of the employee duty of loyalty; commentators’ 
reactions to the formulation of the employee duty of loyalty in the Restatement of 
Employment Law; and whether a claim for breach of the employee duty of loyalty 
is preempted by the Uniform Trade Secrets Act.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

Visit www.bna.com/bnabooks/abaleedol for more detailed 
information.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

2013/2 Volumes/3,500 pp. Hardcover/ISBN 978-1-61746-289-4
Order #2289/$600.00/SECTION MEMBER PRICE: $450.00

NEW
EDITION!

NEW
EDITION!

The Developing Labor Law: The Board, the Courts, and the National Labor 
Relations Act, Sixth Edition, with 2013 Supplement

John E. Higgins, Jr., Editor-in-Chief (Main Volume); Tanja 
L. Thompson, Gwynne A. Wilcox, and Barry J. Kearney, 
Editors-in-Chief (2013 Supplement)
Committee on Development of the Law Under the 
National Labor Relations Act

For more than 40 years, practitioners have relied on The 
Developing Labor Law to keep them current on U.S. labor 

law. This two-volume treatise covers the legal rights and duties of employees, 
employers, and unions and on procedures and remedies under the National 
Labor Relations Act (NLRA).

The 2013 Supplement discusses signifi cant decisions reversing longstanding 
NLRB precedent, including WKYC-TV, in which the NLRB reversed 50 
years of precedent and announced that employers may not unilaterally 
discontinue dues-checkoff provisions after the expiration of collective 

bargaining agreements; and Piedmont Gardens, in which the NLRB 
reversed 35 years of precedent, dramatically changing the rule applicable 
to employers in responding to union information requests seeking employee 
witness statements collected during a workplace investigation.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

Visit www.bna.com/bnabooks/abaledll for more detailed 
information.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

2012/2 Volumes/3,582 pp. Hardcover/ISBN 978-1-57018-778-0
Order #1778/$700.00/SECTION MEMBER PRICE: $525.00

2013 Supplement
506 pp. Softcover/ISBN 978-1-61746-280-1
Order #2280/$210.00/SECTION MEMBER PRICE: $84.00

NEW
SUPPLEMENT!
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iIn re National Football League 
Players’ Concussion Injury Litiga-
tion, the multidistrict litigation 
pending in the Eastern District of 
Pennsylvania, has expanded 
greatly since the original suits 
were filed in 2012. Some 4,500 for-
mer NFL players have sued the 
NFL to date, each alleging the 
league breached its duties to pro-
tect them from risks associated 
with concussions and related 
head injuries and that the NFL 
purposely concealed those risks.

Last summer, with the football 
season approaching, attention 
was focused on the court’s antici-
pated ruling on the NFL’s motion 
to dismiss. In that motion and 
accompanying briefs, the league 
argued that players’ negligence 
and fraud-based claims are pre-
empted under section 301 of the 
Labor Management Relations Act, 
which exclusively governs suits 
for breach of a collective bargain-
ing agreement (CBA). The league 
contended that the various CBAs 
in effect during the former play-
ers’ careers included provisions 
addressing medical care and 
player safety and, accordingly, 
that the claims at issue would 
necessarily require interpreting 
those provisions. The former play-
ers, on the other hand, argued 
that the NFL’s duties to its players 
exist independently of any CBA 
and do not require interpretation 
of any particular CBA provision.

The parties in Williams v. NFL, 
(8th Cir. 2009), a challenge to the 
NFL’s steroid policy, had taken 
similar positions on the preemp-
tion issue. (See LEL Spring 2010.) 
The court in Williams ultimately 
held that, while section 301 pre-
empted the players’ common law 
claims challenging the policy, it 
did not preempt their claims 

alleging violations of the Minne-
sota state drug-testing statute 
because those claims could be 
resolved solely by comparing the 
NFL’s conduct with statutory 
requirements and did not require 
reference to the steroid policy.

With both the NFL and the for-
mer players relying heavily on the 
analysis in Williams and similar 
case law, it was no by means clear 
which way the court would rule 
on the NFL’s motion to dismiss. In 
July, instead of ruling on the 

motion, Judge Anita Brody 
ordered the parties to participate 
in mediation. Through extended 
negotiations, and with help from 
multiple medical, actuarial, and 
economic experts, the parties 
reached an agreement on basic 
settlement terms. In January, they 
submitted a detailed settlement 
agreement for preliminary 
approval, together with a request 
to conditionally certify a class.

Under the proposed agree-
ment, the NFL would pay $760 

million over a period of 20 years, 
with three potential sources of 
benefits for class members: (1) a 
$75 million assessment program, 
designed to evaluate retired play-
ers’ baseline neuropsychologi-
cal and neurological statuses and 
provide medical treatment in the 
event cognitive impairment is 
detected; (2) a $675 million mon-
etary award fund that will pro-
vide payments for certain qualify-
ing diagnoses based on levels of 
severity; and (3) a $10 million Edu-

cation Fund for programs to edu-
cate players on safety and injury 
prevention.

The agreement also provided 
for the appointment of a special 
master to oversee the work of the 
various parties responsible for 
handling claims under the terms 
of the agreement and for payment 
of attorneys’ fees and costs. In 
return, the class members would 
be required to dismiss their 
claims against the NFL with preju-
dice, and claimants who receive 

monetary awards would be pre-
cluded from bringing claims 
against the NCAA or other colle-
giate, amateur, or youth football 
organizations.

The outcome of the case 
became uncertain, however, on 
January 14 when Judge Brody 
denied the parties’ motion for 
preliminary approval of the agree-
ment. The court stated that 
because the parties chose to 
structure this case as a class 
action, it could only approve the 
settlement agreement “on finding 
that it is fair, reasonable, and ade-
quate,” as set forth in Rule 23(e) of 
the Federal Rules of Civil Procedure.

While the court acknowledged 
that the standard for preliminary 
approval of a settlement is lower 
than for final approval and that 
the parties negotiated at arm’s 
length and in good faith, Judge 
Brody stated that she had some 
concerns with the agreement. 
Specifically, she was skeptical that 
all class members who ultimately 
received a qualifying diagnosis 
would actually receive a payment, 
given the substantial size of the 
individual awards and limited 
amount of money contributed.

Interestingly, despite the fact 
that the parties undisputedly had 
numerous experts assist in devel-
oping the economic and actuarial 
assumptions behind the terms of 
the settlement agreement, they 
did not submit the analyses of 
these experts with their motion 
for preliminary approval. The 
court denied the motion but with-
out prejudice and ordered the 
parties to share the expert infor-
mation with a special master 
appointed in the case.

The parties will likely provide 
the requested information to the 
court in an effort to secure final 
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not So Fast: Court rejects nFl Concussion injury Settlement
By William J. McMahon IV

medical personnel tend to Kansas City Chiefs running back Jamaal 
Charles, who suffered a concussion during the nFl wild Card playoff 
football game against the indianapolis Colts.      AP PhoTo/PAul JAsiEnski
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Join the American Bar Association Section of Labor and Employment Law for the  
8th Annual Labor and Employment Law Conference from November 5–8, 2014, in Los Angeles! 

William J. McMahon IV 
(bmcmahon@constangy.com) is 
at Constangy, brooks & smith in 
Winston-salem, north Carolina. 
Follow him on Twitter  
@billmcmahon4.

approval of the settlement agree-
ment. It is possible the monetary 
terms will be adjusted to address 
some of the court’s concerns over 
the adequacy of funds.

Even if a settlement is ulti-
mately approved, any former 
player can opt out of the lawsuit 
and pursue his individual claims 
against the NFL. Any such claims 
(and the class claims, if a settle-
ment is not reached) will cer-
tainly take substantial time to 
resolve and will be met with 
numerous defenses in addition to 
the preemption issue discussed 
above, including statute of limita-
tions and assumption of risk.

All parties remain interested in 
resolving one of the most pressing 
issues facing the NFL today: the 
long-term health of its players who 
suffer from concussions or related 
incidents. Whether that resolution 
ultimately occurs through settle-
ment remains to be seen.   n

Victorious washington university law students: (l to r) elad Gross, 
erika wurst, maebetty (mary) Kirby, randall brachman, and their 
coach, David mason

lLaw Students from Washington 
University defeated their coun-
terparts from Villanova to win 
the final round of the Section’s 
Tenth Annual Trial Advocacy 
Competition in the national 
championship tournament held 
in the U.S. Courthouse in San 
Francisco in January.

Judge Bernice Donald of the 

Washington University Wins Trial Competition Final

U.S. Court of Appeals for the 
Sixth Circuit presided over the 
championship final trial. The win-
ner was determined based on 
points awarded by Section mem-
bers serving as evaluators.

The field in the eight-team 
national tournament was com-
prised of the winners from vari-
ous regional tournaments: 

Golden Gate University (San 
Francisco regional), Tulane (Dal-
las regional), Emory (Miami 
regional), Loyola (Los Angeles 
regional), Villanova (New York 
regional), William & Mary (Wash-
ington regional), and Washington 
University (Chicago regional). A 
second team from William & 
Mary completed the field as this 
year’s “at large” selection.

This year’s fact pattern, based 
on an actual case litigated by Sec-
tion members, involved claims of 
disability discrimination related 
to alcoholism. The teams were 
provided with exhibits and depo-
sition transcripts based on the 
actual deposition testimony.

The competition, which this 
year involved 106 teams from 72 
law schools, has become one of 
the largest law student trial com-
petitions in the country. It relies 
on volunteer efforts from hun-
dreds of Section members, who 
serve as national and regional 
chairs and volunteer judges and 
evaluators in the regional and 
national tournaments.   n

Take advantage of the features that made our previous 
conferences so successful.

Attendees can expect:

  Prominent speakers and exciting and balanced 
speaker panels

  A full year’s worth of CLE credit at a price that can’t 
be beat

  A multitracked curriculum covering all aspects of your 
labor and employment law practice

  Opportunities to hear from top practitioners 
representing plaintiffs, employers, unions, and 
neutrals, as well as in-house counsel, academics, and 
government lawyers and regulators

  A multilevel program that will be of value 
regardless of your degree of experience

  Networking opportunities for you to meet with 
colleagues representing all perspectives of the 
labor and employment arena

Complete program details and registration information 
will be available on the Section website at  
www.ambar.org/laborconference.

Registration opens June 2014
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Premiering November 5–8, 2014
8th Annual section Conference

August 7–8
AbA Annual meeting
boston, massachusetts

november 5–8 
8th Annual Section Conference
los Angeles, California

11th Annual law Student  
trial Advocacy Competition 
Tentative schedule

november 1–2 
state Courthouse 
miami, Florida 

november 1–2 
u.s. Courthouse 
dallas, Texas 

november 1–2 
u.s. Courthouse 
Washington, dC 

november 15–16 
u.s. Courthouse 
Chicago, illinois 

november 22–23 
u.s. Courthouse 
san Francisco, California 

november 22–23 
location Tbd 
new york, ny For more event information, contact the Section office at 312/988-5813 or visit www.americanbar.org/labor.

2014
April 30–may 2
national Symposium on 
technology in labor & 
employment law
Presented by Technology in the 
Practice & Workplace 
Committee
new york, new york

may 3–8
international labor & 
employment law Committee
midyear meeting
Tel Aviv, israel

Join us in  

los Angeles!
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