
arms unrelated to militia service.
The majority opinion, authored 

by Justice Antonin Scalia, cau-
tioned that the Second Amend-
ment did not grant “a right to keep 
and carry any weapon whatsoever 
in any manner whatsoever and 
for whatever purpose” and noted 

DDays before a mass shooting at 
a Newtown, Connecticut, ele-
mentary school left employers, 
and nearly everyone else, wor-
ried anew about gun violence, 
a federal appellate court ruled 
to expand Second Amendment 
rights in a manner that may bring 
Second Amendment questions 
back to the Supreme Court—
and may have implications for 
attempts to restrict guns in the 
workplace.

In Moore v. Madigan (7th Cir. 
2012), the U.S. Court of Appeals 
for the Seventh Circuit struck 
down an Illinois statute prohibit-
ing anyone except security per-
sonnel, hunters, and members of 
shooting clubs from carrying guns 
in public. In an opinion authored 
by Judge Richard Posner, the 
court said it was guided by the 
Supreme Court’s decision in Dis-
trict of Columbia v. Heller (2008), 
which held that the Second 
Amendment grants an individual 
the right to maintain guns at home 
“for the protection of home and 
hearth.” 

Moore raised the additional 
question of whether that right 
extends to carrying guns outside 
the home.

The Second Amendment is 

twenty-seven words long: “A well 
regulated Militia being necessary 
to the security of a free State, the 
right of the people to keep and 
bear Arms, shall not be infringed.” 
Moore held that the word “bear” 
implied a right to carry a gun out-
side the home. 

The court said that Illinois was 
required to make a “strong show-
ing” that the legislation was vital 
to public safety and that the state 
had failed to make that showing.

Two weeks earlier, the U.S. 
Court of Appeals for the Second 
Circuit upheld a New York statute 
requiring a gun permit applicant 
to demonstrate “proper cause” 
or a special need to carry a gun. 
Two questions may ultimately find 
their way to the Supreme Court:  
whether the Second Amendment 
protects the right to carry a gun 
outside the home, and, if so, to 
what extent is this right subject to 
regulation. In April, the Supreme 
Court declined to take up the Sec-
ond Circuit case. Illinois Attorney 
General Lisa Madigan, waiting to 
see if the legislature will pass a 
modified statute, has not yet peti-
tioned for Supreme Court review of 
Moore.

Heller was a Second Amend-
ment challenge to portions of a 

restrictive District of Columbia 
handgun law prohibiting peo-
ple from registering handguns 
or keeping unlicensed guns at 
home. After discussing the Sec-
ond Amendment’s history, the 
majority concluded, for the first 
time, that the original intent was 
to grant individuals a right to bear 
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i powerful. But after hearing about 
the Lewinsky scandal, she rea-
soned that if Bill Clinton could be 
held accountable for his sexual mis-
conduct, then so could the super-
visor of her packing company 
“because there is no way that my 
supervisor could have more money 
or more power than the president 
of the United States.”

In litigation, the EEOC has 
aggressively sought to protect 
its claimants and witnesses from 
intimidating inquiry about their 
immigration status by seeking 
protective orders. Recently, in an 
EEOC case, the chief judge of the 
U.S. District Court for the Eastern 
District of Washington ordered 

a preliminary injunction against 
Evans Fruit, one of the largest 
apple producers in the coun-
try, and its former general man-
ager and held them accountable 
for an “environment of intimida-
tion.” The injunction followed the 
EEOC’s success in obtaining a tem-
porary restraining order against 
the same parties for threatening 
and retaliating against former and 
current employees who assisted 
the EEOC in bringing the lawsuit.

These enforcement efforts have 
EEOC Chair Jacqueline Berrien’s 
support. “The Commission works 
to protect one of the most funda-
mental human and civil rights—
the right to work without being 
harassed, intimidated, or mis-
treated because of race, color, 
religion, national origin, sex, age, 
or disability,” she said. “We will 

their rights and to ensure their 
rights are enforced. Staff mem-
bers conduct interviews on Span-
ish radio and television, appear 
at town meetings, make presenta-
tions at church services, and train 
service providers. All of the meet-
ings are in Spanish and sometimes 
in indigenous languages as well. 
The EEOC also collaborates with 
Mexican and other Spanish-speak-
ing consulates and with agencies 
that service rural areas, such as 
California Rural Legal Services, 
Oregon Legal Aid, and the South-
ern Poverty Law Center.

EEOC offices are also collabo-
rating with local community and 
legal organizations to identify and 

develop ways of effectively address-
ing employment discrimination 
in the country’s vast agricultural 
industry. Many of the EEOC charges 
filed by farm workers are referred 
to the EEOC by community organi-
zations, rural legal services, or Mex-
ican consulate representatives who 
have garnered the workers’ trust. 
Former claimants are also working 
with the EEOC to help establish the 
agency’s credibility. For example, 
in a town hall meeting attended by 
over 100 farm workers, the power-
ful testimony from female claimants 
in EEOC cases brought tears and 
even some laughter. One memora-
ble farm worker noted that Monica 
Lewinsky’s saga had inspired her 
to complain. Her supervisor had 
warned her that no one would lis-
ten to her or do anything to him if 
she complained because he was 

It all starts with a complaint: “I 
was fired after the foreman real-
ized I was a woman—the farm 
only hires men.” “My supervi-
sor did not give me the job he 
promised after he forced me to 
have sex with him.” “The crew 
leader said he wanted to kiss me 
all over my body and forced my 
hand to his crotch to show me 
how well-endowed he was . . . . 
He fired me after I turned him 
down.” “When I objected to my 
crew leader’s sexual advances, 
he gave me more strenuous 
work.” “My supervisor and male 
co-workers will not stop humping 
me, grabbing my genitals, or call-
ing me a f****t.”

Regrettably, these demean-
ing complaints are not unique. 
Farm workers frequently experi-
ence this type of conduct as they 
work in the agricultural fields 
providing inexpensive produce 
for Americans who, for the most 
part, are oblivious to the workers’ 
circumstances.

According to a 2007 U.S. 
Department of Agriculture report, 
agriculture, a major industry in 
the United States, employs almost 
a million people in its 2.2 million 
farms. These workers are among 
the most vulnerable in the coun-
try, not just because of their lim-
ited formal education and lan-
guage abilities and their lack of 
sophistication about the legal sys-
tem, but also because so much of 
their work is in isolated locations.

The statutes enforced by the 
U.S. Equal Employment Opportu-
nity Commission (EEOC), includ-
ing Title VII of the Civil Rights Act 
of 1964, make no distinction in 
coverage based on workers’ immi-
gration status. Reaching out to 
the farm workers—who are often 
reluctant to complain or cooper-
ate with a federal agency, regard-
less of their immigration sta-
tus—is a challenge the agency is 
working hard to meet. Some EEOC 
offices regularly reach out to farm 
workers to educate them about 

continue to work with our enforce-
ment partners at the federal, state, 
and local levels to improve out-
reach to vulnerable populations.”

EEOC General Counsel P. David 
Lopez stressed that enforcement 
of the federal laws in the agricul-
tural fields is an agency priority. 
“For several years, a handful of 
EEOC district offices has provided 
nationwide leadership in ensur-
ing agricultural workers are able 
to work in an environment free 
from harassment and other forms 
of discrimination. As chair of the 
Commission’s Immigrant Worker’s 
Team, I want to ensure that the 
Commission redoubles its efforts 
in this area and builds nationwide 
capacity to ensure the most vul-
nerable workers are afforded the 
full protections of the antidiscrim-
ination laws.” 

In a single month, said Lopez, 
“the Commission was able to 
resolve two cases involving the 
sexual harassment of agricul-
tural workers: one in south Flor-
ida against Di Mare Ruskin, where 
the Commission obtained nation-
wide injunctive relief, and the 
other in Edison, California, against 
Giumarra Vineyards on behalf 
of Tarascan and Zapotec workers, 
indigenous groups in Mexico. In 
the Di Mare case, the EEOC collab-
orated with the Immokalee Work-
er’s Coalition.”

“As we continue to build our 
enforcement capacity, we welcome 
the continued collaboration with 
community organizations. As gen-
eral counsel, I want to make sure 
employers understand that we 
will vigorously enforce the law on 
behalf all workers in our society.”  n

Civil rights enforcement in the Agricultural Field
By Evangelina Fierro Hernandez

Evangelina Fierro Hernandez 
(evangelina.hernandez.ssa.gov), 
is a former eeoc trial attorney; 
she now serves as an administra-
tive law judge with the U.s. social 
security administration. the views 
expressed in this article do not nec-
essarily represent the views of any 
federal agency or the United states.
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t fashion, demonstrating who 
worked off the clock, how long 
they worked, and whether Brinker 
knew or should have known of 
their work.”

These three subclasses offer an 
overview of how California courts 
will assess the evidence purport-
ing to show the predominance of 
common questions. Employees 
and employers seeking class cer-
tification or decertification, there-
fore, would do well to examine 
the evidence available and refer-
ence the above three scenarios as 
instructive.

Brinker, however, was less 
instructive for misclassification 
class actions, which usually do 
not involve structural barriers 
that are probative of an employ-
er’s liability. In such cases, plain-
tiffs generally argue that liability 
may be tried based on repre-
sentative evidence, and defen-
dants counter that liability must 
be determined on an individual 
basis. This issue was the subject 
of the court of appeals decision in 
Duran v. U.S. Bank N.A. (2012), a 
case that was depublished when 
the California Supreme Court 
recently granted review. In Duran, 
the California Court of Appeals 
decertified the class and rejected 
a trial management plan in which 
the trial court decided, on its own 
initiative, that it would randomly 
select 20 of 260 class members 
to testify in a misclassification 
wage and hour class action and 
excluded defendant’s proffered 
evidence from other employees 
and managers. The appeals court 
took a cue from Dukes, disapprov-
ing of “trial by formula” and find-
ing that the statistical sampling 
methodology approved of in Bell 
v. Farmers Insurance Exchange 
applied only to the determination 
of damages, not liability.

In Brinker’s concurrence, Justice 
Werdegar, joined by Justice Liu, 
appeared to preview the court’s 
opinion of representative evi-
dence. The Brinker concurring 

of common evidence was set by 
Brinker’s uniform, written, rest-
break policy, which potentially 
constituted a facial violation of 
California’s rest-break require-
ments. Such uniform policies 
“are of the sort routinely, and 
properly, found suitable for class 
treatment.”

The middle ground for predom-
inance and common proof was 
exemplified through the court’s 
discussion of the meal period sub-
class. The court acknowledged the 
gray area that exists in requiring an 
employer to “afford an off duty meal 
period.” Although an employer 
is not obligated to “police” meal 
breaks to ensure that employees 
take them, the employer also may 
not “undermine a formal policy 
of providing meal breaks by pres-
suring employees to perform their 
duties in ways that omit breaks.” In 
doing so, the court put its stamp of 
approval on earlier court of appeals 
and district court decisions—Cic-
airos v. Summit Logistics, Inc. (Cal. 
App. 2005), Jaimez v. DAIOHS USA, 
Inc. (Cal. App. 2010), and Dilts v. Pen-
ske Logistics, LLC (S.D. Cal. 2010)—
that utilized common proof of struc-
tural barriers to wage and hour 
compliance instead of proof of a 
single, written policy. Plaintiffs in 
these cases used scheduling poli-
cies, work requirements and pro-
cedures, payroll records, and class 
member declarations to show that 
a uniform environment existed in 
which class members felt pressured 
to forgo their meal and rest breaks.

The court, however, put a hard 
stop on the minimal evidence the 
plaintiffs offered to support the 
off-the-clock subclass, which con-
sisted of no more than “anecdotal 
evidence of a handful of individ-
ual instances” of employees work-
ing off the clock. The court found 
that, “[o]n a record such as this, 
where no substantial evidence 
points to a uniform, company-
wide policy, proof of off-the-clock 
liability would have had to con-
tinue in an employee-by-employee 

The California Supreme Court’s 
long-anticipated decision in 
Brinker Restaurant Corp. v. Supe-
rior Court, issued in April 2012, 
curiously resulted in both the 
employer and employee bars 
claiming victory. A careful read-
ing of the opinion shows that the 
court acknowledged the Wal-Mart 
v. Dukes decision while declar-
ing that class certification in 
California state courts remains 
appropriate based on a showing 
of common evidence, without the 
need for deep inquiry into merits 
questions.

Brinker was a wage-and-hour 
class action brought by hourly 
restaurant employees seeking 
recovery for missed meal and rest 
breaks and off-the-clock work. 
Although the trial court granted 
class certification, the California 
Court of Appeals decertified all 
three subclasses. On review, the 
California Supreme Court reversed 
as to the rest period subclass, find-
ing that the class was properly cer-
tified; remanded the meal period 
subclass certification to the trial 
court for reconsideration in light of 
Brinker’s clarification of California 
law regarding meal periods; and 
affirmed decertification of the off-
the-clock subclass.

In doing so, the court found 
that although, consistent with 
Dukes, a court may properly eval-
uate the merits of liability on a 
motion for class certification, 
such inquiries are closely cir-
cumscribed. The trial court may 
“peek” at the merits but may not 
engage in a “free-floating inquiry.” 
The court scaled back the mer-
its inquiry, stating that it may 
be “generally postponed.” Thus, 
under Brinker, an inquiry into the 
merits appears to be the excep-
tion, rather than the rule, during 
the class certification phase.

The court also evaluated the 
range of proof available and 
acceptable at this phase to show 
the predominance of common 
questions. The “high-water mark” 

opinion signaled that at least 
two members of the court do not 
agree with Duran’s distinction 
between the use of representa-
tive evidence for liability and for 
damages. The concurrence states, 
“Representative testimony, sur-
veys, and statistical analysis all 
are available as tools to render 

manageable determinations of 
the extent of liability.” Due to the 
unusual circumstances surround-
ing Duran (the trial court cre-
ated the trial plan sua sponte, the 
sample size was not scientifically 
determined, and there was a 43 
percent margin of error), however, 
Justices Werdegar’s and Liu’s gen-
eral endorsement of representa-
tive evidence may not ultimately 
carry the day in Duran. It is safe to 
say, however, that the court’s deci-
sion in Duran will offer guidance 
about whether and how statistical 
evidence may be used in Califor-
nia class actions.   n

California Court Clarifies Class Certification Standards
By Lin Yee Chan

Lin Yee Chan (lchan@lchb.com) is 
an associate in the san francisco 
office of Lieff, cabraser, heimann & 
Bernstein.

the trial court 
may “peek” at 
the merits.
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advocacy, I believed that exposing law students to the fact patterns and 
legal issues we confront in our practice would whet their appetites for 
employment law, so I wrote a proposal for the trial advocacy competi-
tion and submitted it to the Council.

The Council appointed me and Michael Posner, a Los Angeles labor 
union lawyer, to co-chair the effort. Michael was a great partner, and we 
became good friends. The first year, we held a competition in Washington 
with four teams. The next year, we expanded to a second competition in 
Los Angeles. In less than ten years, we have expanded to New York, Chi-
cago, Miami, Dallas, Boston, and San Francisco, and we now hold eight 
regional competitions and welcome over 100 teams of law students annu-
ally. These students learn about labor and employment law as they pre-
pare for their three-hour trials and then meet Section members who serve 
as judges and evaluators. In recent rounds, labor and employment law-
yers who participated in the competition as students have joined us as a 
regional chair and as judges and evaluators.

You were skeptical when the idea of the Annual Conference was first 
proposed.
I was certainly dubious that we could bring hundreds of superb programs 
to a single conference, and offer them at a relatively low-cost, easily 
accessible, urban location without significantly impacting attendance 

How did you first become involved in the Section?
In the mid-1980s, I read an announcement in the 
Section Newsletter about a new Section committee 
called Employment Rights and Responsibili-
ties (ERR). The committee was going to meet in 
Tampa to focus on employment-at-will issues and 
jury trials. At that time, labor lawyers —includ-
ing me—had virtually no jury trial experience. 
This new committee would concentrate on issues 
and skills critical to the direction the practice was 
going, and I wanted to be there. Until then, I had 
limited my connection with the Section to using 
its treatises.

I went to the meeting, and I have never missed an 
ERR Midwinter Meeting in all of the years since— 
nor, for that matter, has my wife, Amy. Every year, I 
return home feeling I have learned a lot and become 
a better lawyer. ERR meetings in those days con-

tained a very substantial trial advocacy program, usually a two-day mock 
trial presented to a jury recruited by a jury consultant. On the third day, jury 
consultants and judges would deconstruct what had occurred. These dem-
onstrations and analyses provided terrific training in cross examination 
techniques, effective arguments, the use of exhibits, and much more.

How did your involvement deepen?
As I became increasingly active in the Committee, I was asked to co-
chair its subcommittee on covenants not to compete, duty of loyalty, 
and trade secrets with Arnie Pedowitz, a plaintiffs’ lawyer from New 
York. Arnie and I have been good friends ever since. Every year, the sub-
committee prepared a paper on developments in the law of restrictive 
covenants that reviewed what was happening in individual states, since 
this is an area in which state law court decisions dominate.

Our subcommittee began to discuss doing a book on covenants not to 
compete, the initial drafts of which were presented as our midwinter meet-
ing papers. As we recruited contributors each year to write chapters on 
more states, our papers got longer and longer. Eventually, BNA published 
Covenants Not To Compete: A State by State Survey. The first editor-in-chief, 
Jerry Richey, was responsible for the analytical framework of this best 
seller, now in its eighth edition.

After completing Covenants, the subcommittee started work on a sec-
ond book, Employee Duty of Loyalty, also a 50-state survey. Arnie Pedowitz 
and I were the original editors-in-chief of the treatise, now in its fourth edi-
tion. These books were a major undertaking on which we worked collabor-
atively year-round.

You made the initial proposal for the Section’s Law Student Trial 
Advocacy Competition, which has become one of the largest trial 
advocacy competitions in the country. How did that come about?
As the years passed, I became the management chair of ERR’s Trial 
Advocacy Subcommittee and, after that, program chair and Manage-
ment Committee co-chair. At the end of my term as Committee co-chair, 
I attended a Section Council meeting, where I heard a discussion lament-
ing the fact that many law schools were eliminating courses on labor 
law and that, as a consequence, law students would have no oppor-
tunity to develop an interest in labor and employment law. I thought 
that, rather than rely on the law schools, the Section could do some-
thing to expose law students to what we do. From my ERR roots in trial 
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e lawyer’s doing so is the lawyer’s 
pecuniary gain” unless the person 
contacted is a lawyer or has a close 
personal or prior professional rela-
tionship with the lawyer.

Rule 7.3(c) states that any per-
missible communication must 
include the words “Advertising 
Material” on the outside of the 
envelope or at the beginning or 
ending of any recorded or elec-
tronic communication.

While Formal Opinion 07-445 
is very helpful in the traditional 
Rule 23 context of class litigation, 
the opinion does not specifically 
address ethical issues in the con-
text of the collective action mech-
anism. In recent times, collective 
actions under the Fair Labor Stan-
dards Act have been one of the 
fastest-growing areas of repre-
sentational litigation, far outpac-
ing Title VII class actions in terms 
of case filings. Collective actions, 
however, do not follow the tradi-
tional certification paradigm of 
Rule 23 and its opt-out procedures 
under Rule 23(b)(3). Instead, Sec-
tion 216(b) of the FLSA provides 
for an opt-in class action where the 
complaining employees are “simi-
larly situated.”

In a Rule 23 class action, each 
person who falls within the defini-
tion of a class member is bound 
by the judgment, whether favor-
able or not, unless the case is 
under Rule 23(b)(3) and the per-
son has opted out. By contrast, in 
an FLSA collective action, a puta-
tive plaintiff must affirmatively 
“opt in” to the action by filing a 
written consent with the court, 
in order to be considered to be a 
class member and to be bound by 
the outcome of the action.

Like the parties to a Rule 23 
class action, parties to a collective 
action are also focused on gather-
ing evidence from putative class 
members for class certification. 
This may involve  obtaining decla-
rations and affidavits.

Courts have often addressed 
issues concerning communications 

evaluating the propriety of con-
tacting putative class members 
is whether they are deemed to be 
represented by the lawyer or law-
yers seeking to certify a class.” 
This is so because Rule 4.2 of the 
ABA Model Rules of Professional 
Conduct prohibits a lawyer from 
communicating about the subject 
of representation with a person 
the lawyer knows another lawyer 
in the matter represents.

In class litigation, however, the 
ABA explains, “[a] client-lawyer 
relationship with a potential mem-
ber of the class does not begin until 
the class has been certified and the 
time for opting out by a potential 
member of the class has expired.” 
In other words, putative class mem-
bers are not represented parties 
within the meaning of Model Rule 
4.2 before the class is certified and 
the opt-out period expires.

The ABA Formal Opinion 
explains that “[b]oth plaintiffs’ 
counsel and defense counsel have 
a legitimate need to reach out to 
potential class members regard-
ing the facts that are the subject of 
the potential class action, includ-
ing information that may be rel-
evant to whether or not a class 
should be certified.” Thus, counsel 
for either side may communicate 
with putative class members in an 
effort to gather evidence to either 
support or oppose certification.

However, lawyers communi-
cating with class members must 
still comply with Model Rule 4.3, 
which requires both sides to 
refrain from giving legal advice 
other than advice to retain coun-
sel, if warranted.

If the plaintiff’s counsel’s intent 
in communicating with a putative 
class member is to represent that 
person as a named plaintiff, adher-
ence to Model Rule 7.3 is required. 
This rule provides that a “lawyer 
shall not by in-person, live tele-
phone or real-time electronic con-
tact solicit professional employ-
ment from a prospective client 
when a significant motive for the 

Employment-related class actions 
and collective actions are high-
stakes litigation for employees 
and employers alike. Many of 
these cases involve hundreds, 
if not thousands, of class mem-
bers. They also present unique 
and expensive challenges in dis-
covery and the development 
of evidence, with many ethical 
traps for the unwary practitioner 
along the way, particularly with 
respect to communications that 
counsel for either side may have 
with absent class members.

In a typical Federal Rule 23 
employment-related class action, 
the battle is often won or lost 
at the class-certification stage. 
As a result, at the beginning of 
a Rule 23 case, both sides typi-
cally engage in a flurry of activity 
to gather evidence to either sup-
port or oppose class certification, 
which invariably includes inter-
viewing and obtaining declara-
tions or affidavits from putative 
class members.

Perhaps because the stakes are 
so high, counsel may be quick to 
cast aspersions regarding com-
munications with putative class 
members before class certifica-
tion. When parties file motions 
regarding such communications, 
courts often resolve the issues 
through their general authority 
to control counsels’ communica-
tions with putative class mem-
bers—particularly those com-
munications that are misleading 
and coercive. See, e.g., Gulf Oil v. 
Bernard (S. Ct. 1981).  However, 
both plaintiffs’ and defense coun-
sel must also know the applica-
ble rules of professional conduct 
governing  communications with 
putative class members.

The American Bar Associa-
tion, in Formal Opinion 07-445, 
addresses the parameters within 
which both plaintiffs’ and defense 
counsel may ethically commu-
nicate with persons who may 
become class members. Accord-
ing to the ABA, “[t]he key to 

with absent class members in the 
context of Section 216(b) collective 
actions under their general author-
ity to regulate the notice process 
and to address misleading or coer-
cive communications to putative 
class members. As a result, there is 
a dearth of case law on these issues 
in the context of professional con-
duct rules.

While some of the same guid-
ing principles supporting the 
rationale of ABA Formal Opinion 
07-445 would apply to collective 
action litigation, there are some 
significant differences. As in Rule 
23 class litigation, both plaintiffs’ 
and defense counsel should be 
able to communicate with poten-
tial class members before a sec-
tion 216(b) case is conditionally 
certified for purposes of fact-gath-
ering related to the merits or cer-
tification of the case.

Once a collective action is con-
ditionally certified, class counsel 
would not presumptively repre-
sent each putative class member, 
since section 216(b) requires class 
members to affirmatively opt into 
the action.

If an employee has decided not 
to opt into a conditionally certi-
fied collective action after receiv-
ing notice of the conditional certi-
fication and the opt-in period has 
expired, it logically follows that 
defense counsel would be free to 
communicate with that employee 
for purposes of fact gathering. This 
is significantly different from the 
situation in which a court has certi-
fied a class under Rule 23.   n

ethical traps: Communicating with Absent Class members
By Steve Moore

Steve Moore (steven.moore@
ogletreedeakins.com) is a 
shareholder at ogletree, Deakins, 
nash, smoak & stewart in Denver 
and an editor of LEL.
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c them. As the district court put it 
in Pippins v. KPMG LLP (S.D.N.Y. 
2012), “given the reality of com-
munications today, . . . the provi-
sion of email addresses and email 
notice in addition to notice by first 
class mail is entirely appropriate.”

Another area of dispute is lan-
guage in the notice, usually pro-
posed by defendants, listing 
possible consequences of join-
ing the case. Plaintiffs typically 
want strong language detailing 
the FLSA’s prohibition on retalia-
tion for participating in the suit. 
Courts routinely approve at least 

some such language, although 
they occasionally require less 
detail than plaintiffs initially 
request.

Defendants often seek detailed 
statements of the discovery obli-
gations to which opt-in plaintiffs 
may be subjected, and/or their 
potential liability for attorneys’ 
fees and costs. Courts routinely 
permit a brief statement summa-
rizing potential obligations, such 
as, for example, language detail-
ing the possibility of having to 
respond to written or oral discov-
ery requests. Hernandez v. Merrill 
Lynch & Co. (S.D.N.Y. 2012). They 
draw the line, however, at language 
that seems designed to dissuade 
potential class members from opt-
ing in. Thus, for example, the dis-
trict court in Sexton v. Franklin First 
Fin. (E.D.N.Y. 2009) rejected lan-
guage about plaintiffs’ liability for 
fees and costs because “[i]t may 
have an in terrorem effect that is 
disproportionate to the actual like-
lihood that costs or counterclaim 

Plaintiffs’ proposed notice unless 
such alteration is necessary.”

A few of the issues that arise 
in disputes over notice are as 
follows.

Access to Social Security num-
bers (SSNs) is often hotly con-
tested. Defendants cite privacy 
concerns, while plaintiffs argue 
that access to SSNs makes it 
possible to locate individuals 
who may no longer reside at the 
address provided by defendants. 
Indeed, it has been estimated that 
including an SSN in a database 
search successfully returns an 

updated address over 80 percent 
of the time.

The courts have taken vary-
ing approaches, with some requir-
ing defendants to produce full 
social security numbers at the 
outset of the notice process (e.g., 
Shajan v. Barolo, Ltd. (S.D.N.Y. 
2010)) and others denying them 
altogether (e.g., Jacob v. Duane 
Reade, Inc., (S.D.N.Y. 2012)). Often, 
courts compromise by, for exam-
ple, requiring defendants to pro-
duce only the last four digits of 
SSNs (e.g., Lynch v. United Services 
Auto. Ass’n (S.D.N.Y. 2007)), or to 
produce SSNs only after specific 
notices are returned as undeliv-
erable (e.g., Rosario v. Valentine 
Ave. Disc. Store, Co., Inc. (E.D.N.Y. 
2011)).

Parties also disagree over 
whether defendants must pro-
duce e-mail addresses. While 
some courts have denied plain-
tiffs access to e-mail addresses in 
the past, courts are increasingly 
ordering defendants to produce 

Clear and informative notice to 
class members is essential to 
effective enforcement of the Fair 
Labor Standards Act (FLSA). 
Unlike in a Rule 23 class action, 
29 U.S.C. § 216(b) of the FLSA 
(Section 16(b)) requires indi-
viduals to affirmatively join or 
“opt in” to participate in a col-
lective action and benefit from 
its judgment or settlement. Only 
by receiving timely and adequate 
notice of pending litigation can 
members of the collective assert 
their FLSA rights.

Although the FLSA does not 

specifically require courts to 
approve the contents of a collec-
tive action notice, the near-uni-
versal consensus is that the Sec-
tion 16(b) notice should be sent 
to members of the collective 
under court supervision. More-
over, courts are frequently called 
upon to referee disputes regard-
ing the contents of proposed FLSA 
notices and the process for dis-
tributing them.

For obvious reasons, plain-
tiffs and their counsel have an 
incentive to increase FLSA par-
ticipation, while defendants often 
have an incentive to decrease 
it. Although courts are gener-
ally even-handed, they occasion-
ally find it appropriate to defer to 
plaintiffs’ preferences for the con-
tent of the notice. As the district 
court observed in Heitmann v. City 
of Chicago (N.D. Ill. 2004), while 
“the Court has both the power 
and the duty to ensure that the 
notice is fair and accurate, that 
power should not be used to alter 

damages will occur in any signifi-
cant degree.”

Courts may also reject defen-
dants’ requests to include defense 
counsel’s contact information 
in the Section 16(b) notice, rea-
soning that such information is 
unnecessary and likely to cause 
confusion. See, e.g., Cryer v. Inter-
solutions, Inc. (D.D.C. 2007); Adams 
v. Inter-Con Sec. Sys., Inc. (N.D. 
Cal. 2007). Like the district court 
in Moore v. Eagle Sanitation, Inc. 
(E.D.N.Y. 2011), however, some 
courts may find it “reasonable” to 
include defense counsel contact 
information.

Finally, parties often clash over 
whether plaintiffs may send a 
reminder notice shortly before the 
close of the opt-in period. Given 
the proliferation of junk mail, 
plaintiffs’ counsel are often con-
cerned that potential opt-ins will 
not read the notice the first time it 
is sent and hope that a reminder 
will boost participation by 
encouraging collective members 
to assert their rights. Defendants 
frequently oppose the reminder 
notice as unnecessary.

Once again, courts have come 
down on both sides of this issue. 
Compare Li v. Health Plus Prepaid 
Health Servs. Plan, Inc. (S.D.N.Y. 
2010) (approving second notice) 
and Stillman v. Staples, Inc. (D.N.J. 
2008) (approving a second mail-
ing where plaintiffs bore the cost 
and there was no showing of prej-
udice to defendant), with Ellerd v. 
Cnty. of Los Angeles (C.D. Cal. 2010) 
(declining plaintiffs’ request to 
send additional mailing to collec-
tive members).

Courts expect parties to work 
together to narrow notice-related 
disputes. To the extent they are 
unable to, however, courts do not 
hesitate to step in.   n

FlSA Collective Action notice issues
By Justin M. Swartz and Juno E. Turner

Justin M. Swartz (jms@outten 
golden.com) is a partner, and Juno 
E. Turner (jturner@outtengolden.
com) is an associate, at outten & 
Golden in new york city.

Courts expect parties to work together  
to narrow notice-related disputes. 
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Second Amendment
continued from page 1

that the District of Columbia might 
have other, constitutional means 
to achieve its objectives. “[N]oth-
ing in our opinion should be taken 
to cast doubt on longstanding pro-
hibitions on the possession of fire-
arms by felons and the mentally ill, 
or laws forbidding the carrying of 
firearms in sensitive places such as 
schools and government buildings, 
or laws imposing conditions and 
qualifications on the commercial 
sale of arms.”

The majority qualified its opin-
ion in another respect. It held that 
the Second Amendment applies 
to the sorts of weapons that 
were common at the time of its 
enactment, which it understood 
to mean handguns. The Court 
acknowledged that advanced 
weapons were not covered by its 
Second Amendment reading.

In McDonald v. City of Chicago 
(2010), the Supreme Court struck 
down Chicago gun regulations 
similar to the Washington regula-
tions at issue in Heller by the same 
5–4 Heller alignment. McDonald 
also held that Second Amendment 
rights were applicable against 
the states under the Fourteenth 
Amendment.

Heller’s critics argue that a 
detailed review of the history of 
the Second Amendment offers no 
definitive answers about original 
intent. Veteran Supreme Court jour-
nalist Stuart Taylor wrote that he 
found the majority’s historical anal-
ysis persuasive, “but then I studied 
[the dissenting opinions] and found 
them pretty persuasive too.”

Judge J. Harvie Wilkinson III, 
the conservative chief judge of 
the U.S. Court of Appeals for the 
Fourth Circuit, in a Virginia Law 
Review article compared the deci-
sion to Roe v. Wade, contending 
that both represent “a failure to 
adhere to a conservative judicial 
methodology.”

Both decisions “interpreted 
ambiguous constitutional provi-
sions and both came to find in 
them mandates that put to rest an 
extremely controversial issue of 
social policy, in the process over-
turning decisions by popularly 

elected officials.”
The workplace has been highly 

contested terrain in recent gun 
rights litigation. But since the 
Second Amendment confers no 
rights on individuals as against 
their employers or other pri-
vate parties, the legal issues are 
framed much differently.

There has been no attempt to 
challenge the right of employers to 
prohibit employees from bringing 
guns into their workplaces. Seven-
teen states have enacted legisla-
tion, however, giving employees 
the right to keep guns in their cars 
on employers’ premises. Similar 
laws, known as “forced entry” laws 
and supported by the National 
Rifle Association, have been pro-
posed in several other states. Busi-
ness groups have attacked the 
statutes in Florida and Oklahoma, 
in both cases unsuccessfully.

In 2008, Florida passed its 
“guns at work” law requiring 
employers to permit employees 
with “concealed carry permits” 
to maintain guns in their cars on 
employers’ property. The law pro-
hibits employers from refusing 
to hire or terminating employees 
with concealed carry permits or 
from inquiring whether they have 
guns in their cars. The law does 
not grant rights to persons who 
do not have the concealed carry 
permit, even though Florida law 
permits such persons to possess 
guns in their cars.

In Florida Retail Federation, Inc. 
v. Attorney General of Florida (N.D. 
Fla. 2008), District Judge Robert L. 
Hinkle dismissed a business orga-
nization’s action to enjoin imple-
mentation of the law that was 
based on the argument that it 
interfered with the employer’s 
property rights.

The court noted that the Sec-
ond Amendment grants no right 
to individuals against private 
employers. The question was 

whether the law violated the busi-
nesses’ constitutional property 
rights. The court found that the 
law needed only to survive ratio-
nal basis scrutiny because it did 
not affect employers’ fundamen-
tal property rights. It rejected 
plaintiff’s argument that the stat-
ute had, in effect, granted an ease-
ment to gun-carrying employ-
ees. The court also rejected the 
employers’ second argument that 
the Florida statute was preempted 
by the federal Occupational Safety 
and Health Act’s general duty to 
maintain a safe workplace. The 
court stated that, since no OSHA 
regulations addressed guns in the 
workplace, the issue was left to 
the states.

While Florida Retail Federation 
was being litigated, a federal dis-
trict court in the Northern District 
of Oklahoma had already enjoined 

implementation of Oklahoma’s sim-
ilar statute on the grounds it was 
preempted by OSHA. That injunc-
tion, however, was ultimately 
reversed by the Tenth Circuit.

In Ramsey Winch Inc. v. Henry 
(10th Cir. 2009), the court stated 
that not only was there no OSHA 
standard banning firearms in the 
workplace, but the agency had 
specifically declined to promul-
gate one  in 2006.

The Tenth Circuit said the law 
did not infringe on employers’ 
constitutional property rights. 
Rather, it merely required them 
to recognize their employees’ 
state law right. The law passed the 
“rational basis” test— Oklahoma’s 
legislature had concluded that 
allowing people to carry firearms 
increases community safety.

Proponents of these state stat-
utes argue that they protect 
employees’ rights to carry guns 
when traveling to and from the 
workplace. The Seventh Circuit’s 
opinion in Moore appears to bol-
ster the Second Amendment argu-

ment in the forced entry cases.
The extent of the Second 

Amendment right conferred by 
Heller and McDonald and the right 
of governments to enact gun con-
trol legislation awaits future court 
decisions that may now be issued 
in the context of an altered public 
opinion about gun control. The 
pivotal constitutional law ques-
tions will be whether this right 
extends beyond the home and, 
relatedly, what level of scrutiny 
should be applied in reviewing 
Second Amendment challenges.

In the meantime, federal courts 
will be asked to address chal-
lenges to gun laws without know-
ing where the Supreme Court will 
ultimately draw Second Amend-
ment lines. The Seventh Circuit’s 
decision in Moore exemplifies one 
court’s willingness to apply Heller 
and expand the scope of the Sec-
ond Amendment right.

The Fourth Circuit went a differ-
ent way in United States v. Mascian-
daro (4th Cir. 2011), which upheld 
a criminal conviction based on 
defendant’s possession of a hand-
gun in his car in a National Parks 
Service area in violation of Inte-
rior Department regulations. The 
three-judge panel, which included 
Judge Wilkinson, was unanimous: 
the regulations passed muster 
under an intermediate scrutiny 
standard—they were sufficiently 
narrowly tailored in pursuit of a 
legitimate government interest in 
safety in the national parks. The 
court made the ruling, however, 
without resolving the question 
of whether a Second Amendment 
right was implicated.

Writing for a majority of two, 
Judge Wilkinson argued that 
lower courts should refrain from 
elaborating on the scope of Sec-
ond Amendment individual rights 
pending Supreme Court direction. 

“This is serious business. We 
do not wish to be even minutely 
responsible for some unspeakably 
tragic act of mayhem because in 
the peace of our judicial cham-
bers we miscalculated as to Sec-
ond Amendment rights.”   n

Seventeen states have enacted laws 
giving employees the right to keep guns 
in their cars on employers’ premises. 
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organizations helping individuals with limited means. the dead-

line for nominations for the 2013 award is July 3, 2013. for details 
about the nomination procedure, please visit www.americanbar.org/
groups/labor_law/awards/frances_perkins_award.html. 

B
Perkins Award: when Champions need a Champion
By Mark Risk

By the time they met with John 
Langel in 1997, the U.S. Women’s 
Soccer Team could hardly have 
been more successful on the field. 
Most notably, they had won the 
inaugural Women’s World Cup in 
1991 and the gold medal at the 
1996 U.S. Olympics in Atlanta. 

But the story they told Langel, 
a labor and employment lawyer 
and litigator at Ballard Spahr in 
Philadelphia, was about low pay 
and unequal training tables, travel 
accommodations and other ben-
efits as compared to their coun-
terparts on the U.S. Men’s Soccer 
team. They had made no headway 
with the U.S. Soccer Federation 
(USSF), the entity the U.S. Olym-
pic Committee appointed as the 
governing body of their sport, 
pursuant to federal statute. 

They could not afford to pay 
Langel. But something happened 
at the meeting. 

“I’m not just saying this: I was 
overwhelmed,” Langel told the 
press much later. “I told my wife, 
I had never been around a more 
dynamic group of athletes ever. I 
saw a belief in themselves, a pas-
sion, a commitment, intelligence. 
They were incredibly articulate 
about where they wanted to go.” 

Ballard Spahr agreed to represent 
the women’s team without a fee.

Beginning in 1998, Langel and 
Ballard Spahr represented the 
team in the renegotiation of their 
contract with the USSF, the forma-
tion of a union, and the organiza-
tion of the first professional wom-
en’s soccer league. 

It was a remarkable period on 
the field. An estimated 90,000 fans 
filled the Rose Bowl for the 1999 
World Cup final against China. 
After two overtimes and penalty 
kicks knotted the score at at 4–4, 

Brandi Chastain made the game’s 
last penalty kick, then dropped to 
her knees and took off her shirt, 
leaving only her sports bra. That 
photograph, which would appear 
on the cover of Sports Illustrated, is 
probably the most famous picture 
in the history of American wom-
en’s sports. 

Six months later, the entire 
team appeared on a second Sports 
Illustrated cover when the maga-
zine named them its “sportspeo-
ple of the year.” Women’s sports 
had arrived. 

A short time after their World 
Cup victory, however, with nego-
tiations for a new contract still 
incomplete, the players announced 
that they would not participate in 
a January 2000 tournament the 
USSF had scheduled for them  in 
Australia. Langel explained to the 
press that, while the men’s team 
had received new, higher wages 
in 1998, the USSF had proposed 
to send the women to Australia at 
their 1996 wages and that prom-
ised new proposals had not been 
forthcoming. 

The USSF’s offer was to pay 
each of the women $3,150 per 
month. The players proposed 
$5,000 per month plus $2,000 for 
each game. 

“In less than six months,” wrote 
John Smallwood of the Philadelphia 
Daily News, “the USSF has done 
what no team in the world has 
done in the past four years— take 
down the United States women.” 

An agreement was eventu-
ally reached. More victories and 
another new contract later, the 
women have achieved much 
greater financial independence, 
aided by marketing agreements 
and other ventures negotiated by 
Langel. At some point, the team 

became a fee-paying client. 
Langel has gone on to give pro 

bono advice to other women ath-
letes fighting for equal treatment, 
including those of the U.S. Women’s 
Ice Hockey Team and the U.S. Wom-
en’s Softball Team. 

The Section recognized Langel’s 
efforts on behalf of the women’s 
soccer team and Ballard Spahr’s 
20-year commitment to advancing 
women athletes and women’s 
sports by awarding them its 2012 
Frances Perkins Award for pro 
bono legal service. In a letter to 
the Frances Perkins Award Com-
mittee, Julie Foudy, a leader of the 
team who had attended the origi-
nal 1997 meeting, said the women’s 
relationship with Langel was like 
family. “He took us under his wing, 
collectively as a group” she wrote, 
“and he made sure that what we 
got was right, what was fair, and 
did it in a way I always loved and 
was very much in line with our 
team—respectful and not angry.”

Langel’s representation of the 
soccer players is one of a long list 
of Ballard Spahr pro bono activities 
aimed at advancing women at all 
levels of sports. In all, the firm has 
contributed thousands of hours 

of unpaid legal time advancing 
women and girls in sports.

 It has, for example, advised 
the Women’s Sports Foundation, 
which provides scholarships 
and grants to female athletes 
and sponsors research, public 
awareness, and advocacy cam-
paigns. It serves as general coun-
sel, on a pro bono basis, to the 
Black Women in Sport Foundation, 
which is dedicated to increasing 
the involvement of black women 
and girls as athletes and in coach-
ing and athletic administration. 
It has provided pro bono advice 
to the Dawn Staley Foundation, 
which provides after-school pro-
grams for inner-city girls. 

Ballard Spahr has also offered 
pro bono representation to indi-
vidual women Olympic athletes in 
grievances with their sports gov-
erning bodies, including participa-
tion disputes, doping, and sexual 
harassment. Closer to home, the 
firm has advised community wom-
en’s sports organizations, includ-
ing the Denver Women’s Hockey 
League; the Haddonfield, New Jer-
sey, Girls Travel Softball Club; and 
associations aimed at increasing 
girls’ participation in sports in 
inner-city communities.   n
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9.799.79 seconds. That’s how long 
it took Justin Gatlin to blaze 
across the finish line of the 100 
meter final at the 2012 Lon-
don Summer Olympics last 
August. Gatlin’s time was a per-
sonal best and good enough for 
a bronze medal—against argu-
ably the fastest, most stacked, 
100 meter final field of all time, 
including gold and silver win-
ners Usain Bolt (Jamaica) and 
Yohan Blake (Jamaica), Tyson 
Gay (United States), and Asafa 
Powell (Jamaica). At 30 years 
of age—ancient to those in the 
track and field sprint world—Gat-
lin once again rose to the top of 
U.S. sprinting.

But to fully appreciate Gatlin’s 
achievement, one has to under-
stand the roller coaster of his pro-
fessional career and how a lifelong 
disability nearly derailed it entirely.

At nine years old, in 1991, Gat-
lin was diagnosed with Attention 
Deficit Disorder (ADD). Since then, 
Gatlin has been prescribed vari-
ous medications to treat his ADD, 
including Adderall, a drug that con-
sists of a combination of dextroam-
phetamine and amphetamine—
both nervous system stimulants. 
Throughout his high school and 
collegiate career at the University 
of Tennessee, Gatlin had to balance 
the demands of his studies and 
track, as the Adderall allowed him 
to concentrate better but also made 
him feel lethargic. To compensate, 
he would often skip his afternoon 
dosage so as not to affect his track 
practice performance and, during 
race season, would even stop taking 
the medication entirely on a Thurs-
day to get ready for that upcoming 
weekend’s meet.

This routine worked well until 
Gatlin participated in his first U.S. 
Track and Field (USATF)–sanc-
tioned event—the Junior Nation-
als—in June 2001. After he won 
the 100 meter, 200 meter, and 300 
meter hurdles, the U.S. Anti-Dop-
ing Agency (USADA) tested him 
for prohibited substances, and 

both of his samples tested posi-
tive for amphetamines. Although 
USATF permitted athletes to 
request a “therapeutic use exemp-
tion” for a medication prior to 
drug testing, at that time there 
were no specific forms for athletes 
with ADD, and Adderall was not 
included on the list of prohibited 
substances.

Needless to say, Gatlin was sur-
prised by the positive test results 
and challenged them before an 
arbitration panel pursuant to 
USADA procedure. The hearing 
before the arbitration panel was 
unique, however, in that the par-
ties stipulated to certain findings of 
fact, including that Gatlin suffered 
from ADD, a prohibited substance 
(amphetamine) had been detected 
in his samples, the cause of the 
amphetamine was Gatlin’s inges-
tion of Adderall, and the positive 
result was technically a doping vio-
lation under the existing rules.

The panel issued a provisional 
suspension to expedite Gatlin’s 
appeal to the International Asso-
ciation of Athletics Federations 
(IAAF) for early reinstatement. 
Essentially, Gatlin and the USADA 
acknowledged that something 
equitable should be done about 
his particular circumstances, but 
that it was beyond the USADA’s 
power to do so given the IAAF’s 
rule imposing a two-year suspen-
sion for a first offense regardless 
of any mitigating circumstances.

The IAAF, however, had dis-
cretion to reinstate an athlete 
for “exceptional circumstances” 
before the two-year suspension 
expired. Fortunately for Gatlin, 
the IAAF exercised that discretion 
and reinstated him in 2002, mak-
ing him once again able to com-
pete in USATF-sanctioned events. 
Notably, however, the IAAF also 
cautioned Gatlin that he had com-
mitted a doping offense and any 
future violations would result in a 
lifetime ban.

Due to concerns over potential 
academic ineligibility under NCAA 

rules, Gatlin left the University of 
Tennessee to turn professional. 
His career skyrocketed from 
there. In the 2004 Athens Sum-
mer Olympics, Gatlin won gold in 
the 100 meter, silver in the 4 x 100 
meter relay, and bronze in the 200 
meter. He then went on to claim 
gold in the 100 meter and 200 
meter at the 2005 World Champi-
onships in Helsinki, Finland.

In 2006, however, after com-
peting at the Kansas Relays, Gat-
lin was selected by USADA for 
another drug test. Those test 
results showed synthetic testos-
terone. In response, Gatlin con-
tended that he had never know-
ingly used synthetic testosterone 
and presented evidence at a 2007 
arbitration hearing that his posi-
tive test resulted from a cream a 
massage therapist applied with-
out his knowledge.

Although then-existing IAAF 
rules made clear that a second 
positive result would result in 
an eight-year suspension (essen-
tially a lifetime ban), the panel 
suspended Gatlin for four years 

(through May 2010), finding that 
the totality of circumstances jus-
tified the reduction. One of the 
three arbitrators dissented, how-
ever, writing that using Gatlin’s 
violation involving his Adder-
all prescription to justify a more 
severe penalty effectively violated 
his right to be protected from dis-
ability-based discrimination. Gat-
lin appealed this decision to the 
Court of Arbitration for Sport, 
which affirmed the panel’s deci-
sion on June 6, 2008.

With the 2008 Summer Olympic 
track and field trials right around 
the corner, Gatlin tried one last 
legal avenue. In June 2008, he 
filed a lawsuit in federal court 
in the Northern District of Flor-
ida against USADA, USATF, IAAF, 
and the U.S. Olympic Committee 
(USOC), alleging that the defen-
dants discriminated against him 
and failed to reasonably accom-
modate his disability when they 
enhanced the penalty of his sec-
ond violation based on his first 
drug-testing violation. Essen-
tially his argument was that the 

Justin Gatlin: Drug testing, the ADA, and olympic redemption
By William J. McMahon IV

thirty-year old 
Justin Gatlin, 
second from 
bottom, crosses 
the finish line in 
third place in the 
100 meters at  
the 2012  
Summer olympics 
in london.
ap photo/DaViD J. phiLLip
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second violation should really 
only have been his first violation, 
which would have carried a much 
shorter suspension period (two 
years), and that he should accord-
ingly be allowed to participate in 
the upcoming trials at Hayward 
Field on the University Oregon 
campus—a place of public accom-
modation under the Americans 
with Disabilities Act.

The district court, however, 
denied Gatlin’s motion for prelimi-
nary injunction. See Gatlin v. United 
States Anti-Doping Agency, Inc. 
(N.D. Fla. 2008). Although express-
ing strong reservations about its 
opinion, and all but accepting Gat-
lin’s claims on the merits, the court 
explained that it did not have juris-
diction over the case.

First, under the Ted Stevens 
Olympic and Amateur Sports Act, 
36 U.S.C. § 220501 et seq., Con-
gress gave the USOC exclusive 
jurisdiction over all matters con-
cerning the United States’ par-
ticipation in the Olympic Games. 
Because Gatlin’s motion sought 
relief from his suspension to allow 
him to participate in the trials, the 

court could not take any action. 
Second, Gatlin had already arbi-
trated his claims and raised his 
ADA arguments before the Court 
of Arbitration for Sport—an inter-
national arbitration body that 
hears sports disputes. Pursuant 
to the United Nations Convention 
on the Recognition and Enforce-
ment of Foreign Arbitral Awards, 
9 U.S.C. § 201 et seq., claims that 
have been arbitrated and ruled 
upon by such entities cannot be 
relitigated in U.S. federal courts.

The court candidly acknowl-
edged Gatlin’s dilemma:

[T]he result of this deter-
mination is quite troubling 
because Mr. Gatlin is being 
wronged, and the United 
States Courts have no 
power to right the wrong 
perpetrated upon one of 
its citizens. As the United 
States Anti-Doping Agency 
(USADA) stipulated before 
the American Arbitration 
Association Panel (AAA) dur-
ing its hearing on the 2001 
test result that forms the 

basis of Plaintiff’s motion: 
Mr. Gatlin neither cheated 
nor intended to cheat. He did 
not intend to enhance his 
performance nor, given his 
medical condition, did his 
medication in fact enhance 
his performance.

The 2008 Beijing Summer Olym-
pics came and went—with Gatlin, 
in the prime years of his career, 
watching from the sidelines. 
He stopped training. He gained 
weight. He had all but given up on 
his track and field career.

When his ban expired in 2010, 
however, Gatlin began competing 
again and gradually started return-
ing to form. Somehow, by 2012, he 
was back. Gatlin won the 100 meter 
final at the Olympic trials in June 
with a then-personal-best time of 
9.80 seconds. Then on August 5, 
2012, lining up against arguably 
four of the fastest men ever to 
live on this planet, Gatlin did it: a 
bronze medal and a new personal 
best of 9.79 seconds. While the 
equities of Gatlin’s legal battle 
remain debatable, his comeback 

at the midwinter meetings. This 
troubled me because many Sec-
tion members, including me, 
consider our midwinter meetings 
to be an important part of our 
Section’s culture.

The Section conferences in 
Philadelphia, Denver, Washing-
ton, Chicago, Seattle, and Atlanta 
convinced me my concerns were 
misplaced. When our members 
came to the Section conferences, 
attended the programs, realized 
how interesting and instructive 
it is to listen to and interact and 
socialize with leading practition 
ers, government lawyers and offi-
cials, and judges, it turned out 
that the Section conference was, 
in effect, an advertisement for the 
midwinter meetings.

What do you tell younger 
lawyers about the value of 
participation in the Section?
I tell them that adding this extra 
dimension to their professional 
lives is not only good for busi-
ness, but it is also of great value 
on a personal level. I explain that 
my Section activities introduce 
me to many smart and creative 
people who share how they are 
interpreting new developments 
and offer practical insights of 
great value in advising clients. 
Many of these lawyers repre-
sent clients on the other side of 
legal matters, but our Section 
work enables us to collaborate, 
to improve our abilities, and to 
broaden our outlooks. So I tell 
young lawyers: do not miss the 
opportunity the Section presents 
to learn, teach, grow, and expand 
your horizons—and all while 
making lifelong friends and work-
ing with projects that just might 
be of enduring value.   n

Asked and Answered
continued from page 4

    Great LeL CLe 
Section of Labor and Employment Law Webinars

Did you know the Section’s National Programs Subcommittee puts on two 90-minute webinars a month? Recent programs 
have included Immigration Reform: The Employment Perspective; The Emerging Legal World of Family Responsibility or 
Caregiver Discrimination; and a three-part Labor and Employment ADR Series  presented by the Law Practice Development 
Committee. You can purchase rebroadcasts of these and all past programs in the ABA Webstore by searching for 
“labor and employment CLE” at http://apps.americanbar.org/abastore/index.cfm. Purchase one by May 15 and receive a 
20-percent discount upon check out. Just enter promotion code LE2013.

You can also see upcoming programs on the Section’s Calendar of Events: 
http://www.americanbar.org/groups/labor_law/events_cle/calendar_of_events.html.  

Or sign up to receive e-mail notices at www.americanbar.org. Just look for the Email, Lists and Subscriptions tab under 
your “myABA” page.

is universally impressive. His 
story is ultimately one of redemp-
tion—not in the courtroom, but 
on the track.   n
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section of Labor and employment Law
american Bar association
321 north clark street
chicago, illinois 60654

nonprofit 
orGaniZation
U.s. postaGe
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american Bar 
association

7th Annual Cle Conference
November 6–9  new orleans

2013
august 8–11
AbA Annual meeting
san francisco, california

november 6–9
7th Annual labor and  
employment law Conference
new orleans, Louisiana

2013 trial Advocacy Competition

october 26–27
Boston, massachusetts
san francisco, california

november 2–3
Dallas, texas
miami, florida

november 16–17
Los angeles, california
Washington, Dc

november 23–24
chicago, illinois
new york, new york

January 25–26, 2014
national final 
U.s. courthouse
san francisco, california

2014
January 23–25
State & local Government 
bargaining & employment law 
Committee
midwinter meeting
Los cabos, mexico

february 5–8
employee benefits Committee
midwinter meeting
new orleans, Louisiana

february 20–23
ADr in labor & employment law 
Committee
midwinter meeting
fort Lauderdale, florida

march 18–22
employment rights & 
responsibilities Committee
midwinter meeting
Los cabos, mexico

march 20–22
ethics & Professional 
responsibility Committee
midwinter meeting
Los cabos, mexico

march 26–29
national Conference on equal 
employment opportunity law
Presented by Equal Employment 
Opportunity Committee
rancho mirage, california

For more event information, 
contact the Section office at 
312/988-5813 or visit  
www.americanbar.org/labor.
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