
prevents either house of Con-
gress from adjourning for more 
than three days without the 
other house’s consent.

during the 2007 year-end break. 
Their goal was to avoid a sine 
die recess and thus to prevent 
President Bush from making any 
recess appointments. Those ses-
sions lasted 
only a few 
minutes, dur-
ing which a 
single sena-
tor would call 
the Senate to 
order and then 
adjourn it until 
the next day, 
when the same 
thing would 
occur. Presi-
dent Bush did 
not challenge 
the practice and 
made no addi-
tional recess 
appointments 
for the remain-
ing year of his 
term.

The Repub-
licans’ strategy 
to thwart Pres-
ident Obama 
began with Arti-
cle I, Section 5 
of the Consti-
tution, which 

TThe struggle over the National 
Labor Relations Board’s author-
ity to act without formal Senate 
confirmation of its members pro-
vides the context for a major 
separation of powers case before 
the U.S. Supreme Court in an 
appeal from a decision of the Dis-
trict of Columbia Circuit.

In Noel Canning v. NLRB, the 
D.C. Circuit refused to enforce a 
Board order on the grounds that 
the Board lacked authority to act 
since, at the time it issued the 
order, three of its five members 
had been appointed by President 
Obama but had not been con-
firmed by the Senate. The court 
ruled that these appointments 
violated the Recess Appoint-
ments Clause in Article II, Section 
2 of the Constitution and thus 
were ineffective. The Board 
therefore lacked a quorum and 
could not act.

When the Board issued its 
challenged order, Members Rich-
ard Griffin, Terence Flynn, and 
Sharon Block were all serving 
under “recess appointments” 
President Obama made during 
pro forma sessions the Senate 
was holding in December and 
January 2011–12.

Article II provides that officers 

of the United States must be 
appointed by the president with 
the “advice and consent of the 
Senate.” It makes an exception for 
vacancies “that may happen dur-
ing the Recess of the Senate” and 
permits the president to grant 
“commissions which shall expire 
at the End of their next Session.”

A “session” of the Senate is the 
period between the reconvening 
of the Senate after a sine die 
adjournment and the next sine 
die adjournment. The Twentieth 
Amendment to the Constitution 
provides that Congress will meet 
annually on January 3 “unless they 
shall by law appoint a different 
day.” A Senate session generally 
begins on that day and continues 
until sine die adjournment, usually 
near the end of the calendar year.

Each Congress is composed of 
two sessions usually separated 
by an intersession recess. The 
period between the second ses-
sion of one Congress and the first 
session of the next Congress is 
also an intersession recess.

The seeds of the present dis-
pute can be seen as originating 
late in President George W. Bush’s 
second term, when a Senate con-
trolled by the Democrats held 
a series of “pro forma sessions” 

SUMMER 2013
VOLUME 41, NUMBER 4

Section of Labor and  
Employment Law

American Bar Association 

NLRB Recess Dispute Takes Center Stage at Supreme Court
By Mark Risk 

continued on page 8

“Powerhouse mechanic working on steam pump” 
(1920). A new series of stamps highlights the 
photography of Lewis Hine. Story, page 6.  2013 USPS©
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T beneficiaries located in different 
states need not track the move-
ment of each employee, 
participant, or beneficiary from 
state to state to analyze and 
determine whether a marriage 
remains valid for federal tax pur-
poses. Additionally, the IRS made 
clear that marriage does not 
include registered domestic part-
nerships, civil unions, or any 
other relationship that is not 
defined as a “marriage” under 
state law.

Although the revenue ruling 
provided that the holding would 
be applied prospectively beginning 
in September 2013, it outlines a 
procedure permitting taxpayers to 
file claims for credit or refund for 
overpayment of taxes, including 
employment taxes and income 
taxes with respect to employer-
provided health benefits or fringe 
benefits for open tax years.

In the second decision of impor-
tance to ERISA practitioners, US 
Airways, Inc. v. McCutchen, the 
Court continued its ongoing con-
sideration of the historical division 
between law and equity, the types 
of equitable relief available before 
law and equity merged, and their 
implications under modern stat-
utes. This particular issue before 
the Court arose when US Airways 
plan participant James McCutchen 
sustained injuries in an automobile 
accident as a result of the negli-
gent acts of another driver. The 
plan paid $66,866 in medical 
expenses on McCutchen’s behalf. 
Thereafter, McCutchen received 
$10,000 from the negligent driver 
and $100,000 from his own auto-
mobile insurer. McCutchen’s 
attorney retained $44,000 of these 
later payments as a contingency 
fee, leaving McCutchen with a net 
recovery of $66,000 beyond the 
amount he received from the US 
Airways plan. Once the plan 
learned of the recovery, it 
demanded that McCutchen reim-
burse the $66,866 the plan had 
paid for his medical expenses.

deems unlike by a law designed to 
injure the same class the State 
seeks to protect.” The Court went 
on to point out that, because 
DOMA treats any same-sex mar-
riage recognized by a state as a 
second-class marriage, “DOMA 
writes inequality into the entire 
United States Code.”

In reaching its ultimate conclu-
sion, the Court held that “no 
legitimate purpose overcomes the 
purpose and effect to disparage 
and injure those whom the State, 
by its marriage laws, sought to 
protect in personhood and 
dignity.”

ERISA practitioners, who have 
struggled to reconcile DOMA with 
state laws permitting same-sex 
marriages, civil unions, and 
domestic partnerships, received 
prompt guidance on implement-
ing the Windsor decision from the 
Internal Revenue Service in 
August in the form of Revenue 
Ruling 2013-17. In its ruling, the 
IRS concluded that for federal tax 
purposes, the terms “spouse” and 
“marriage” applied equally to 

same-sex marriages and opposite-
sex marriages and interpreted the 
terms “husband” and “wife” as 
gender-neutral. Notably, the IRS 
endorsed the “state of celebra-
tion” rule, holding that if a 
same-sex marriage were valid in 
the state in which it took place, 
the marriage would be valid for 
federal tax purposes regardless of 
the couple’s state of domicile.

An important consequence of 
the bright line created by the 
revenue ruling is that employers 
with employees residing in differ-
ent states and employee benefit 
plans with participants and 

McCutchen’s attorneys denied 
that the plan was entitled to any 
recovery, but they placed $41,500 
into escrow pending resolution of 
the dispute. The attorneys calcu-
lated the escrow amount by 
subtracting a proportionate share 
of the contingency fee from the 
$66,866 the plan had paid. US Air-
ways then filed suit demanding 
reimbursement of the full amount 
of $66,866 paid by the plan.

The plan provision in question 
provided that “[i]f [US Airways] 
pays benefits for any claim you 
incur as the result of negligence, 
willful misconduct, or other 
actions of a third party, . . . [y]ou 
will be required to reimburse [US 
Airways] for amounts paid for 
claims out of any monies recov-
ered from [the] third party, 
including, but not limited to, your 
own insurance company as the 
result of judgment, settlement or 
otherwise.”

McCutchen argued that US Air-
ways should not equitably be 
permitted to recover from him 
because he recovered only a small 
portion of the actual damages he 
sustained. Alternatively he claimed 
that, even if US Airways recovered 
some amount, it should have to 
pay a proportionate share of the 
attorney’s contingency fee.

The Court found in favor of US 
Airways on the equitable recovery 
argument, making it clear that 
equitable principles did not oper-
ate to modify the clear terms of 
the plan. However, with respect to 
the contingency fee argument, the 
Court held that because the plan 
provision did not mention attor-
ney’s fees, the plan was ambiguous 
and, therefore, the equitable com-
mon-fund doctrine operated to 
reduce US Airways’ recovery by a 
proportionate share of the attor-
ney’s contingency fee. n

Two Supreme Court Decisions Have Major ERISA Implications
By Erin M. Sweeney

Erin M. Sweeney (sweeneye@
dicksteinshapiro.com) is an 
attorney at Dickstein Shapiro in 
Washington, D.C.

The Supreme Court ended the 
2012–13 term with two block-
buster decisions with far-reaching 
implications for employee benefit 
plans covered by the Employee 
Retirement Income Security Act 
(ERISA).

In the first of these, United 
States v. Windsor, the Court struck 
down the provision of the Defense 
of Marriage Act (DOMA) limiting 
the definition of “marriage” and 
“spouse” to opposite-sex couples.

The Windsor case arose when 
one member of a  New York same-
sex couple legally married in 
Canada left her entire estate to her 
same-sex spouse, Edith Windsor. 
The Canadian marriage was 
deemed to be a valid marriage 
under New York State law. How-
ever, because Windsor did not 
qualify for the marital exemption 
from federal estate taxes by virtue 
of DOMA, she was required to pay 
federal estate taxes. She then sued 
the United States for a refund on 
the grounds that DOMA violated 
the guarantee of equal protection 
as applied to the United States 

through the Fifth Amendment. 
Windsor prevailed in the court of 
appeals, and the United States was 
granted certiorari.

In its decision, the Court noted 
that “[s]tate laws defining and reg-
ulating marriage, of course, must 
respect the constitutional rights of 
persons, but, subject to those 
guarantees, ‘regulation of domes-
tic relations’ is ‘an area that has 
long been regarded as a virtually 
exclusive province of the States.’”  
The facts in Windsor, however, pre-
sented a constitutional issue 
because “[w]hat the State of New 
York treats as alike the federal law 

Windsor struck down DOMA’s 
limitation on the definition of 
“marriage” to opposite-sex couples.
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that Congress incorporated tort 
law principles when drafting 
Title VII. “The requisite relation 
between prohibited conduct and 
compensable injury is governed 
by the principles of causation, a 
subject most often arising in 
elaborating the law of torts.” 
Under tort law, “but for” causa-
tion is the default standard for 
liability, and the “motivating fac-

tor” standard incorporated by 
the 1991 Act is an exception to 
this default rule. The Court ruled 
that, because Congress in 1991 
inserted the motivating factor 
language only into the section of 
Title VII addressing status dis-
crimination and not the section 
proscribing retaliation, the 
default tort “but for” causation 
standard applies to retaliation 
claims.

The Court cited its decision in 
Gross v. FBL Financial Services, 
Inc. (2009), which interpreted the 
causation standard for claims 
under the Age Discrimination in 
Employment Act of 1967 (ADEA). 
The ADEA makes it unlawful for 
an employer to discriminate 
against an employee “because 
of” age. Title VII’s retaliation pro-
vision, 42 U.S.C. § 2000e-3(a), 
uses the same language, pro-
scribing adverse action against 
an employee “because” he or she 
complains of discrimination. In 
Gross, the Court held that 
“because” signals “but for” cau-
sation; Nassar applies the same 
logic to claims of retaliation 
under Title VII.

Justice Ginsburg, writing in 

The jury found in Nassar’s favor 
on his retaliation and construc-
tive discharge claims, awarding 
him $4,348,167.66 in back pay 
and $3,187,500 in compensatory 
damages.

The Fifth Circuit vacated the 
constructive discharge verdict 
but affirmed as to retaliation, 
finding that Nassar had estab-
lished that retaliation was a 

motivating factor for the adverse 
employment action.

In an opinion authored by Jus-
tice Anthony Kennedy for a 
familiar five-member majority, 
the Supreme Court vacated, hold-
ing that Title VII retaliation 
claims must be proved according 
to “but for” causation principles 
and declining to apply to retalia-
tion claims the lesser motivating 
factor test established by the 
1991 amendments to Title VII. 
The Court remanded the case for 
further findings.

Although the practical effect of 
the Nassar decision on retaliation 
claims cannot yet be measured, 
the case marks a change in dis-
crimination jurisprudence. For 
the first time, the Supreme Court 
has established a different stan-
dard for proving status-based 
discrimination and retaliation 
under Title VII. Now retaliation 
claims will require proof of “but 
for” causation, even where they 
are brought as part of a single 
action that includes discrimina-
tion claims governed by the 
motivating factor standard.

The majority in Nassar based 
its analysis on the assumption 

dissent, countered that the Court 
previously had held that prohibi-
tions against discrimination 
necessarily encompass (rather 
than exclude) retaliation: “‘Retali-
ation in response to a complaint 
about [proscribed] discrimina-
tion is discrimination’ on the 
basis of the characteristic Con-
gress sought to immunize against 
adverse employment action,” 
quoting Jackson v. Birmingham 
Board of Education (2005). She 
argued that the Supreme Court 
has long acknowledged that pro-
scriptions on discrimination 
impliedly include proscriptions 
on retaliation. “[I]n so reining in 
retaliation claims, the Court mis-
apprehends what our decisions 
teach: Retaliation for complaining 
about discrimination is tightly 
bonded to the core prohibition and 
cannot be disassociated from it.”

The dissent took issue with 
the majority’s interpretation of 
the legislative history, pointing 
out that Congress designed the 
1991 Act to “restore and 
strengthen . . . laws that ban dis-
crimination in employment,” 
including retaliation. Nassar, 
Ginsburg observed, may have the 
opposite effect.

What is certain is that Justice 
Kennedy’s majority opinion 
expresses an interest in facilitat-
ing resolution of “dubious” 
retaliation claims on summary 
judgment: “The proper interpre-
tation and implementation of the 
. . . causation standard have cen-
tral importance to the fair and 
responsible allocation of 
resources in the judicial and litiga-
tion systems. This is of particular 
significance because claims of 
retaliation are being made with 
ever-increasing frequency.”   n

High Court Requires “But For” Causation for Title VII Retaliation
By Molly Brooks 

Molly Brooks (mb@outtengolden.
com) is at Outten & Golden in New 
York City.

Although the practical effect of 
Nassar cannot yet be measured, 
it does mark a change in Title VII 
jurisprudence.

IIn Texas Southwestern Medical 
Center v. Nassar (2013), the 
Supreme Court held that a Title 
VII retaliation claim requires 
proof that the protected activity 
was the “but for” cause of the 
employer’s adverse action. This 
is a departure from the less bur-
densome “motivating factor” 
causation standard that applies 
to Title VII discrimination 
claims.

Plaintiff Dr. Naiel Nassar, who 
is of Middle Eastern descent, was 
a faculty member at the Univer-
sity of Texas Southwestern 
Medical Center (UTSW) who held 
a position at an affiliated hospi-
tal. In 2004, after Nassar had 
worked for UTSW for eight years, 
a new director, Dr. Beth Levine, 
began to oversee the clinic and 
supervise him. Nassar alleged 
that Levine repeatedly discrimi-
nated against him. For example, 
Levine remarked that “Middle 
Easterners are lazy” and ques-
tioned Nassar’s work ethic. She 
expressed concern about Nas-
sar’s productivity, despite being 
presented with objective data 
demonstrating his high produc-
tivity. When another physician of 
Middle Eastern descent was 
hired over her objections, Levine 
commented that the hospital had 
“hired another one.”

To avoid continuing to work 
under Levine, Nassar requested 
that he be permitted to resign 
from UTSW but continue working 
as a physician at the hospital. 
The hospital agreed and offered 
Nassar a position as a staff physi-
cian. In his resignation letter to 
UTSW, Nassar wrote that the pri-
mary reason for his resignation 
was Levine’s “continuing harass-
ment and discrimination.” The 
hospital then withdrew its offer.

Nassar sued UTSW under Title 
VII, alleging that it had discrimi-
nated against him on the basis of 
his race, religion, and national 
origin, constructively discharged 
him, and retaliated against him. 
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I
federal agencies are an integral part of the economy and help to 
maintain the normal flow of commerce. A breakdown in their ability 
to operate due to a vacuum in agency leadership will reverberate in 
unpredictable but certainly detrimental ways throughout the 
Nation’s economy. American citizens face the prospect of tragic con-
sequences if our transportation, manufacturing or critical services 
are disrupted by collective bargaining disputes, strikes, or other 
controversies within the jurisdiction of these essential federal 
authorities, and there are no officials with authority to deal with 
such crises. We urge you to find a basis to nominate and confirm 
qualified individuals to lead these important agencies.

Although carrying a standard disclaimer that ours was not a position 
of the ABA Board of Governors or the House of Delegates, the letter was 
an important statement on behalf of all Section members to protect the 
agencies we deal with on a daily basis.

The Section’s Task Force on Human Trafficking worked with the 
National Conference of Commissioners on Uniform State Laws to draft leg-
islation to prevent and remedy human trafficking. The draft approved by 
the National Conference was also adopted as a resolution of the ABA 
House of Delegates in August.

In my first letter as Section chair, I am pleased to report on some of our 
accomplishments of the past year. Our Section is unique within the ABA 
because of our diverse constituencies: we represent large and small compa-
nies, labor unions, individual employees, and government agencies, as well 
as those who work as law school professors and arbitrators. Our ongoing 
commitment to balanced publications, programs, and midwinter meetings 
has allowed our Section to grow and retain members at rates unusual for 
other ABA groups.

This year the Section has reached consensus and acted on a number of 
issues of great interest to our members. We submitted position letters 
and statements to President Barack Obama, Congress, government agen-
cies, and ABA officials on:

■n the nomination and confirmation of nominees for federal agencies 
lacking quorums,
■n the National Conference of Commissioners on Uniform State Laws 
project on a uniform state law on human trafficking,
■n minimum wage issues concerning law students and graduates work-
ing as interns,
■n executive branch review of regulations proposed by independent fed-
eral agencies, and
■n the rules and procedures for proceedings before the Department of 
Labor’s Office of Administrative Law Judges.

All of these positions resulted from Section members working together, 
resolving differences, and achieving consensus to protect the interests of 
our constituencies in matters of important government policy.

Perhaps the most significant of these projects was our letter requesting 
President Obama to nominate, and the U.S. Senate to confirm, nominees 
to fill vacancies on the National Labor Relations Board, Federal Labor 
Relations Authority, National Mediation Board, and Occupational Safety 
and Health Review Commission. Under the ABA’s blanket authority pro-
cess, our draft letter was circulated to all ABA sections, divisions, forums, 
and other ABA entities. Once we received word that no ABA entity 
opposed the letter, we sent it by e-mail on the day the Senate considered 
the NLRB nominees.

The letter discussed the operational problems of the FLRA, OSHRC, 
and NLRB, agencies that either were, or would soon be, without a quo-
rum, and we emphasized that we represented diverse constituencies, all 
of which would be disadvantaged by the agencies’ inability to act.

     Our members are Democrats, Republicans, Independents, and 
apolitical, and many of us have been in legal practice for a number 
of decades. Accordingly, we understand very well that political con-
siderations have a role in the nomination and confirmation process. 
As a result of our function in counseling and representing all partici-
pants in workplace legal matters, we also realize that the referenced 
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Consensus in a House Divided:  
Our Strength

By Joel A. D’Alba, Chair

Joel A. D’Alba (jad@ulaw.com) is a partner at Asher, Gittler & D’Alba in 
Chicago, where he represents unions, employees, and executive employees 
on employment-related matters. His term as chair of the Section began in 
August.

continued on page 10
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P Court decided nine cases rais-
ing labor and employment 
issues and received a grade of 
6, for an overall performance 
score of .67.
■n In the 2009–2010 term, the Court 
decided 10 cases raising labor 
and employment issues and 
received a grade of 8, for an 
overall performance score of .8.
■n In the 2010–2011 term, the Court 
decided 11 cases raising labor 
and employment and received a 
grade of 9, for an overall perfor-
mance score of .81.
■n In the 2011–2012 term, the 
Court decided six cases rais-
ing labor and employment 
issues and received a grade of 
5, for an overall performance 
score of .85.
■n In the 2012–2013 term, the 
Court decided seven cases 
raising labor and employ-
ment issues (although two did 
not arise in an employment 

of 0. On the other hand, when the 
Court hears a case and fails to 
address a fairly presented issue, 
it also receives a score of 0.

Eight years of results are in:

■n In the 2005–2006 term, the 
Court heard nine cases involv-
ing labor and employment 
issues. The maximum score 
it could have received was 9; 
instead, it received a grade of 
4, for an overall performance 
score of .44.
■n In the 2006–2007 term, the 
Court heard four cases raising 
labor and employment issues 
and received the maximum 
score of 4, for an overall per-
formance score of 1.0.
■n In the 2007–2008 term, the Court 
decided 11 cases raising labor 
and employment issues and 
received a grade of 10, for an 
overall performance score of .9.
■n In the 2008–2009 term, the 

Political criteria for judging the 
Supreme Court’s work are hope-
lessly unsatisfying as long as 
we reserve the right to have dif-
ferent political views and legal 
philosophies and the Court con-
tinues to have a completely 
discretionary docket. I propose, 
instead, a more limited crite-
rion that may generate broader 
consensus: Is the Court decid-
ing what it has to and no more 
than it has to? In the table that 
follows, I apply this criterion to 
labor and employment cases 
argued and decided during the 
Court’s 2012–2013 term. A grade 
of 1 is awarded whenever the 
Court decides the case on the 
issue presented by the peti-
tion and the facts and rules no 
more broadly than is necessary 
to address that question; if the 
Court purports to decide (rather 
than merely offer dicta on) a 
broader issue, it receives a score 

context) and received a grade 
of 3, for an overall perfor-
mance score of .43.

After a hesitant start in the 
2005–2006 term, with the dip 
repeated in the 2008–2009 and 
2012–2013 terms, the Court 
appears to be doing a fairly good 
job of deciding the question pre-
sented and not deciding more 
than it has to (in deciding that 
question) in cases involving the 
law of the workplace.

We will apply the same crite-
ria to evaluate the Court’s work 
product during the 2013–2014. 
Stay tuned.   n

Estreicher’s Judicial Performance Index, 2012–2013 Term
By Samuel Estreicher

Samuel Estreicher (samuel.
estreicher@nyu.edu) is Dwight D. 
Opperman Professor of Law and 
director of the Center for Labor 
and Employment Law at NYU 
School of Law and of counsel to 
Schulte Roth & Zabel.

THE SUPREME COURT’S 2012–2013 LABOR AND EMPLOYMENT DECISIONS

Case Issue Judicial Restraint? Non-Decision? Net Score

Vance v. Ball State University, 
133 S. Ct. 2434 (2013)

Whether . . . the Faragher-Ellerth “supervisor” rule (1) applies to harassment by those 
whom the employer vests with authority to direct and oversee the victim’s daily work, 
or (2) is limited to those harassers who have the power to “hire, fire, demote, promote, 
transfer or discipline.”

Decided question presented. No 1

University of Texas Southwestern 
Medical Ctr v. Nassar,  
133 S. Ct. 2517 (2013)

Whether Title VII’s retaliation provision and similarly worded statutes require a plaintiff 
to prove “but for” causation, or instead require only proof that the employer had a 
mixed motive.

Decided question presented. No 1

Fisher v. University of Texas at 
Austin, 133 S. Ct. 2411 (2013) 

Whether the Court’s decisions interpreting the Equal Protection Clause of the 
Fourteenth Amendment, including Grutter v. Bollinger, 539 U. 306 (2003), permit the 
University of Texas, Austin, to use race in undergraduate admissions decisions.

Did not decide the question 
presented. 

Yes 0

American Express Co. v. Italian 
Colors Restaurant,  
133 S. Ct. 2304 (2013) 

Whether the Federal Arbitration Act permits courts invoking the “federal law of 
arbitrability” to invalidate agreements on the ground that they do not permit class 
arbitration of federal law claims?

Decided question presented but with 
a broader rationale than necessary.

Yes 0

Oxford Health Plans LLC v. 
Sutter, 133 S. Ct. 2064 (2013)

Whether an arbitrator acts within his powers under the Federal Arbitration Act or 
exceeds those powers by determining that the parties affirmatively “agreed to authorize 
class arbitration” based solely on their use of broad contractual language precluding 
litigation and requiring arbitration of any disputes under their agreement.

Decided question presented. No 1

US Airways, Inc. v. McCutchen, 
133 S. Ct. 1537 (2012)

Whether the Third Circuit correctly held that ERISA § 502(a)(3) authorizes courts to use 
equitable principles to rewrite contractual language and refuse to order the participants 
to reimburse the plan for benefits paid, even though the plan’s terms gave it an 
absolute right to full reimbursement.

Decision went beyond the question 
presented. 

No 0

Genesis Healthcare Corp. v. 
Symczyk, 133 S. Ct. 1523 
(2013)

Whether a case becomes moot, and therefore beyond the judicial power of Article III, 
when the lone plaintiff receives an offer from defendants to satisfy all of the plaintiff’s 
claims.

Decision proceeded on assumption 
that the defendant’s offer of judgment 
mooted the plaintiff’s claim.

Yes 0
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children, often in their eyes, and 
laid bare the tragedy and lost 
youth caused by child labor. 

Like his earlier Ellis Island 
work, Hine’s child labor photos 
convey a deep respect for his 
human subjects. It is hard to get 
these photographs off your mind.

Hine went to Europe for the 
American Red Cross to take pic-
tures to support its relief efforts 
during and after World War I. Crit-
ics say that his time abroad was a 
broadening experience. It 
prompted a change in his work 
when he returned to the United 
States after the war and turned 
his attention to photographing 
American workers. 

USPS Chooses Hine Photographs for Tribute to Workers

working on steel girders high in 
the New York sky or taking their 
lunch break sitting on a steel 
beam seemingly in midair.

The workers in these photo-
graphs were usually looking away 
from the camera, seemingly too 
engaged in their work to notice 
the photographer. In these photo-
graphs, it is hard to separate the 
work being done from the worker 
doing it, and they offer a view of 
industrial society with the indi-
vidual worker at the center. 

During the Great Depression, 
Hine photographed drought relief 
efforts in the American South for 

By Mark Risk

A series of postage stamps honor-
ing American workers highlights 
the photography of Lewis Hine, 
the 20th century artist whose 
haunting images of American chil-
dren in workplaces in the early 
1900s are associated with child 
labor law reforms, including the 
Fair Labor Standards Act of 1938, 
that would follow decades later.

Entitled “Made in America” and 
issued around Labor Day, the 
stamp series is intended to pay 
tribute to the contributions of 
American workers in building 
America in the early 20th century. 
Eleven of the 12 images in the 
series are Hine photographs, how-
ever, and it is impossible not to 
see the series as a tribute to 
Hine’s artistic contributions. (The 
12th stamp features a photograph 
of a female welder by Margaret 
Bourke-White.) 

Hine grew up in a working-
class family in Oshkosh, 
Wisconsin, and studied at the Uni-
versity of Chicago. He was a 
teacher at the Ethical Culture 
School in New York City when he 
began taking students to Ellis 
Island to photograph arriving 
immigrants, becoming increas-
ingly conscious of the value of the 
camera as a tool to provoke social 
change.

As staff photographer for the 
Russell Sage Foundation in 1906, 
he photographed steel workers in 
Pittsburgh. He left teaching in 
1908 to work full time as photog-
rapher for the National Child 
Labor Committee and  remained 
there for 10 years, traveling 
around the country taking thou-
sands of pictures of children 
working in factories, mills, mines, 
and agricultural fields and on 
urban streets. The Committee 
used Hine’s work to support its 
lobbying efforts to end child 
labor. At the time, there were few 
child labor laws on the books, 
and those that existed were often 
not enforced. The Hine photo-
graphs located the souls of the 

Those pictures, including the 
ones featured on the new postage 
stamps, were more positive, hon-
oring the worker as the engine of 
the American system. They 
reflect a belief in the dignity of 
work and the people who do it. 

Among the many well-known 
Hine photographs from this later 
period are those taken when he 
was hired to photograph the con-
struction of the Empire State 
building in 1930. Hine worked 
from a basket, designed for him, 
which sat 1,000 feet above Fifth 
Avenue and from which he is said 
to have dangled upside down to 
get some of the pictures of men 

Above: “Made in America” stamps, 2013 USPS©. Background: Workman on the framework of the Empire State Building (1930), by Lewis Hine for the 

Federal Works Agency WPA National Research Project. From the National Archives; ARC Identifier: 518290
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order to further his social and 
political ends,” said Alison 
Nordstrom, curator of photogra-
phy at the George Eastman House 
in Rochester, New York, where 
much of Hine’s work has been 
saved. “It was only very, very late 
in his career that he began to 
understand himself as an artist, 
and it was only very late in his 
career that the arts establishment 
paid any attention to him at all.”

Hine has left behind a vast 
body of his work. There are thou-
sands of Hine photographs, 
including over 5,000 at the 
Library of Congress. 

The Made in America stamps 
can be purchased at usps.com/
stamps, at 800-STAMP-24 (800-
782-6724), or at post offices.   n

(Above) A child spinner at Mollahan 
Mills in Newberry, S.C. (1908); (left) 
Berthe, six-year-old oyster shucker, 
Port Royal, S.C. (1912); (top right) 
newsboys selling at the Brooklyn Bridge 
at 3 a.m. (1908); (below right) glass 
works at midnight in Indiana (1908).

PHOTOS BY LEWIS W. HINE from the Library of Congress, Prints 

& Photographs Division, National Child Labor Committee Collection. 

Reproduction numbers, respectively: LC-DIG-nclc-01451 &  

LC-DIG-nclc-05382; LC-DIG-nclc-00990 & LC-DIG-nclc-05331; 

LC-DIG-nclc-03189; LC-DIG-nclc-01151 & LC-USZ62-20496 
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the American Red Cross and life 
in rural Tennessee for the Tennes-
see Valley Authority. He served as 
chief photographer for the Works 
Progress Administration’s 
National Research Project, which 
studied changes in industry and 
employment. 

“There are two things I wanted 
to do,” Hine once said, taking into 
account the different aspects of 
his work. “I wanted to show the 
things that had to be corrected. I 
wanted to show the things that 
had to be appreciated.”

Hine died in 1940 at the age of 
66. In his last years, support for 
his work dwindled and he strug-
gled economically. He lost his 
home and was on public assis-
tance at the time of his death. 

“He became a photographer in 
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In mid-2011, 20 Republican 
senators in the democratically 
controlled Senate urged House 
Speaker John Boehner to refuse 
to pass any joint resolution 
allowing the Senate to recess for 
more than three days, explaining 
that “President Obama has used 
recess appointments to fill pow-
erful positions with individuals 
whose views are so outside the 
mainstream that they cannot be 
confirmed by the Senate.”

Then 78 Republican House 
members wrote to their leader-
ship requesting that “all 
appropriate measures be taken 
to prevent any and all recess 

appointments by preventing the 
Senate from officially recessing 
for the remainder of the 112th 
Congress.”

No concurrent resolution of 
adjournment was introduced for 
the 2011–12 holiday, and both 
houses adopted the practice of 
conducting pro forma sessions 
every three days with the under-
standing that no business would 
be undertaken.

On January 4, during a three-
day recess between Senate pro 
forma sessions, the White House 
announced the president’s intent 
to make four recess appointments, 
three of which were to the NLRB. 
Under the Senate schedule, the 
second session of the 112th Con-
gress had convened with the pro 
forma session held the day before. 
The recess appointments to the 
Board were therefore intrasession 

appointments. In making these 
appointments, the administration 
relied on a Justice Department 
memo arguing that the president 
may determine whether the Sen-
ate is in recess by assessing 
whether the Senate is available to 
participate in the advice and con-
sent process.

In Noel Canning, the D.C. Cir-
cuit ruled that Article II’s use of 
the term “the Recess” could only 
mean the intersession break that 
occurs between Senate sessions 
and not an intrasession break dur-
ing a session. It held that because 
the appointments President 
Obama made during the interses-
sion break therefore were not 
valid, the Board lacked a quorum 
when it issued its order.

Though that holding was suffi-
cient to invalidate the Board’s 
order, the court added that the 
Recess Appointments Clause also 
was only intended to apply to 
vacancies that “happen” or occur 
during the recess itself. In this 
and many other recess appoint-
ment situations, all three of the 
Board seats had become vacant 
long before the Senate’s intrases-
sion recess.

The court stated that histori-
cal practice after the ratification 
of the Constitution supported 
this interpretation since no presi-
dent attempted to make an 
intersession recess appointment 
until 1867, almost 80 years after 
ratification. The court noted that 
in the early days, Senate recesses 
between its sessions were often 
six to nine months long, under-
scoring that the purpose of the 

NLRB Appointments
continued from page 1

It’s a dispute about the relative 
power of Congress and the 
executive, both of which are 
controlled by different parties at 
different times.

clause was to provide continuity 
of government during these 
lengthy recesses.

The court did not reach a 
closely related third issue of 
whether the Senate’s holding of 
“pro forma” sessions during a 
recess, in which no business is 
done, would by itself prevent a 
recess from occurring.

The D.C. Circuit panel, which 
consisted entirely of Republican 
appointed judges, used a highly 
textual and “originalist” analysis. 
It ignored a long history of prac-
tice in which presidents of both 
parties have used recess appoint-
ments to fill vacancies for 
positions that have been held up 
by a hostile Congress not con-
trolled by the president’s party. 
The Third and Fourth Circuits 
have each issued opinions in 
2013 in line with Noel Canning. 
During the Bush administration, 
on the other hand, a divided 
panel of the Eleventh Circuit took 
a contrary view in Evans v. Ste-
phens (2004), with a dissent by 
the sole member appointed by a 
Democratic president.

Support for the D.C. Circuit’s 
ruling might be found in the origi-
nal purposes of the Recess 
Appointment Clause. The clause 
hearkens from a time when con-
gressional recesses were lengthy 
and transportation and commu-
nication more primitive. The 
clause gave the president the 
power to make appointments of 
limited duration so that the agen-
cies of the government could 
continue to function when Con-
gress was not present to confirm 
appointees. This might argue for 
limiting the power to vacancies 
that occur while Congress is not 
in session and for limiting the 
scope of the power generally.

Against those arguments is a 
long history of actual practice 
and many intersession recess 
appointments by both Republi-
can and Democratic 
administrations. Affirmance of 
the D.C. Circuit decision would 
represent a major shift in the bal-
ance of power between the 
executive and legislative 
branches. The kind of judicial 

conservatism that respects prec-
edent—albeit a precedent of 
interbranch practice—might 
favor a ruling to overturn Noel 
Canning.

Some commentators doubt the 
Supreme Court will view the 
issue in partisan terms. It is, at 
bottom, a dispute about the bal-
ance of powers between 
Congress and the executive, both 
of which are controlled by differ-
ent parties at different times.

While the D.C. Circuit’s textu-
alist analysis will likely be 
favored by Justices Scalia and 
Thomas, the Court’s members 
most closely associated with tex-
tualism, the conclusions reached 
by the circuit court—in particu-
lar, the notion that “the recess” 
can only mean an intersession 
recess because the article “the” 
suggests that it must be a recess 
that only occurs once—have not 
found favor with commentators. 
And a number of the justices gen-
erally viewed as conservative 
have been sensitive to inroads on 
presidential power. Whether the 
Supreme Court will be influenced 
by the long delays by recent Con-
gresses in confirming presidential 
appointments, including judicial 
appointments, is anybody’s 
guess. But affirming Noel Canning 
would certainly strengthen Con-
gress’s hand in confirmation 
battles with the president. If the 
victory included a ruling that a 
house of Congress could disable 
the recess appointment power by 
conducting the pro forma ses-
sions during the holiday recess, 
Congress would seem to be given 
complete power to make the 
recess appointment a dead letter 
as executive practice.

The case will be argued at the 
Supreme Court in January 2014. n

Mark Risk (mdr@mrisklaw.com) is 
principal at Mark Risk, P.C., in New 
York City and an editor of LEL.
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Workplace Data: Law and Litigation

Robert Sprague, Editor-in-Chief; Committee on 
Technology in the Practice and Workplace

Workplace Data: Law and Litigation provides an 
overview of legal issues associated with employment- 
related electronically stored information (ESI), focusing  
on e-discovery issues in particular. This new treatise offers 
a detailed statute-by-statute analysis of data retention 
requirements in federal workplace-related laws and a guide 

to data protection privacy laws in more than 20 countries and regions in North 
America, Europe, Asia and Oceania. 

It also addresses privacy and discovery issues associated with  
social media and electronic devices in the workplace, including  
employee privacy and monitoring, focusing on sources of protection for 
employees and sources of potential liability for employers when it comes  
to the use of technology in the workplace and beyond.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

2013/Approx. 875 pp. Hardcover
ISBN 978-1-61746-346-4
Order #2346/$350.00
SECTION MEMBER PRICE: $262.50

NEW!

For more information, call 1.800.960.1220  •  To order on the web: www.bna.com/bnabooks/abale

Employee Benefits Law, Third Edition, with Fall 2013 Cumulative Supplement 

Jeffrey Lewis, Myron D. Rumeld and Ivelisse Berio 
LeBeau, Board of Senior Editors; Dana M. Muir,  
Editor-in-Chief (Fall 2013 Cumulative Supplement); 
Employee Benefits Committee

The Third Edition provides careful legal analysis for 
ERISA Titles I and IV; rules of tax qualification, deductibility 
and other key tax issues; preemption; benefit claims; 
interplay with related legal areas; and effects of sexual 

orientation and veteran status on benefits.

The Fall 2013 Cumulative Supplement provides important updates on the 
Supreme Court’s 2013 holding in US Airways, Inc. v. McCutchen; regulatory 
guidance on the Affordable Care Act, proposed rules clarifying limitations on 
waiting periods and the final rule on standards for cost-sharing limitations; 
lower court decisions addressing the availability of extra-record discovery and 

the existence and effect of conflicts of interest in the  
context of benefit claims following the Supreme Court’s decision  
in Metropolitan Life Insurance Co. v. Glenn; and the effect of  
The American Taxpayer Relief Act of 2012 on employee benefits.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

2012/1,942 pp. Hardcover
ISBN 978-1-57018-936-4
Order #1936/$695.00 
SECTION MEMBER PRICE: $521.25

Fall 2013 Cumulative Supplement
ISBN 978-1-61746-270-2
Order #2270/$305.00
SECTION MEMBER PRICE: $122.00

NEW
CUMULATIVE 
SUPPLEMENT!

GET THE LATEST INSIGHTS, ANALYSES, AND 
DEVELOPMENTS FROM THE SECTION OF LABOR  
AND EMPLOYMENT LAW AND BLOOMBERG BNA! 

Covenants Not to Compete: A State-by-State Survey, Ninth Edition

By Brian M. Malsberger

Board of Review Associate Editors: David J. Carr, 
Arnold H. Pedowitz and Eric Akira Tate; Committee 
on Employment Rights and Responsibilities

This respected and authoritative three-volume treatise 
delivers the information practitioners need to analyze, draft 
and litigate covenants not to compete and other restrictive 

covenants in the employment, partnership, franchise, license and sale-of-
business contexts.

Courts all across the U.S. have resolved a number of questions of first 
impression that have a substantial and direct bearing on the enforceability of 
covenants not to compete in the nation today. Covenants Not to Compete: 
A State-by-State Survey discusses these decisions and identifies issues 
with significant splits of authority across the states. Additional Topics at the 
end of relevant chapters address make-or-break issues, including context 

characterization: distributorship versus sale of business,  
effect of giving up competing business, grace periods to cure  
breach not presumed and effect of reemployment by same employer.

The Ninth Edition offers important updates including  
expanded discussions of temporal and geographic limits of  
enforceable covenants not to compete; assignability of noncompetition 
covenants; consideration required to support a covenant executed well after 
the commencement of employment; protectable interests; and remedies 
available for covenant breach, including injunctive relief and damages.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

2013/3 Volumes
Approx. 6,792 pp. Hardcover
ISBN 978-1-61746-278-8
Order #2278/$705.00
SECTION MEMBER PRICE: $528.75
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At the request of the ABA presi-
dent, our Section’s Strategic 
Planning Committee took up the 
issue of law student interns and 
the minimum wage. The Section 
reached consensus supporting an 
exemption from the minimum 
wage requirements only for law 
students working on pro bono 
projects at law firms, provided 
the work meets specified criteria. 
The student must certify that the 
work was done on a voluntary 
basis; the law school dean must 
certify that the student will be 
provided education-like training 
and that the law school will moni-
tor the project; and the law firm 
must certify that its lawyers 
closely supervised the student’s 
legal work, that no lawyer was 

displaced by the law student’s 
work, and that the work was not 
fee-generating.

The ABA adopted our position 
and used it to urge DOL to clarify 
its position on interns performing 
pro bono work at law firms. How-
ever, although the position taken 
by the Section was limited to law 
students, the ABA advocated 
applying the same exemption to 
law school graduates. Solicitor of 
Labor M. Patricia Smith’s Septem-
ber letter clarifying the minimum 
wage limitations of the Fair Labor 
Standards Act adopted criteria 
very close to those suggested by 
our Section but rejected the ABA’s 
request to extend the exemption 
to graduates:

[W]e understand from your 
communications that the 
Labor and Employment Law 

The Section
continued from page 4

Section leadership has 
reviewed this matter and 
determined that law gradu-
ates may not volunteer for 
private law firms without 
pay in the same manner. 
Likewise, we believe that the 
analysis would be different 
for law school graduates 
than for law students, as the 
former have completed their 
legal education.

Our Section worked with the 
Business and Administrative Law 
sections on the issue of executive 
branch review of rules proposed 
by independent federal agencies. 
The ABA wrote to the U.S. Senate 
supporting S.1173, the Indepen-
dent Agency Regulatory Analysis 
Act of 2013, which would require 
independent agencies to submit 
their proposed rules to the OMB’s 

Office of Information and Regula-
tory Affairs for review and to 
obtain approval before publishing 
the final rules. Through our 
efforts, the ABA revised its letter 
to request that the legislation add 
firm time limits for OIRA review.

Last February, DOL published 
for comment revised procedural 
rules for cases before its Office of 
Administrative Law Judges. The 
Section urged approval of the 
rules, which represent the first 
revision since 1987 and which are 
designed for alignment with the 
Federal Rules of Civil Procedure.

These projects were undertaken 
to protect the interests of the Sec-
tion’s constituencies on matters 
that affect our profession. It was 
an honor for me to work on them, 
and I look forward to additional 
projects in the coming year.   n

From January to May, in Miami Beach, Los Cabos, Tucson, Coronado, 
Palm Springs, Fort Lauderdale, Chicago, New York, and Tel Aviv, the 
Section’s standing committees will gather for balanced substantive 
discussions of every labor and employment law subject. 

Find outstanding opportunities for learning, networking, and 
recharging. 

Meet participants and guests, including federal judges and key 
government officials.

No cliques, please! All committees welcome first-time attendees.

Dates and locations for each meeting are listed on the calendar on the 
back of this newsletter. In order of their occurrence, they are: 

• State & Local Government Bargaining & Employment Law

• Employee Benefits

• Federal Sector Labor & Employment Law 

• Federal Labor Standards Legislation

• ADR in Labor & Employment Law

• Development of the Law Under the NLRA 

• Practice and Procedure Under the NLRA

• Occupational Safety and Health Law  

• Railway & Airline Labor Law

• Workers’ Compensation  

• Employment Rights and Responsibilities 

• Ethics & Professional Responsibility 

• National Conference on Equal Employment Opportunity Law 

• National Symposium on Technology in Labor & Employment Law 

• International Labor & Employment Law

Take the Show on the Road
Attend a Midwinter Meeting in 2014!

Early Registration Discounts Available 

Additional information and registration forms available on the Section 
website at http://www.americanbar.org/groups/labor_law/
events_cle.html.

Published in Labor and Employment Law, Volume 41, Number 4, Summer 2013. © 2013 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not be 
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



Summer 2013   Labor and Employment Law   www.americanbar.org/labor 11

IIn the same year that Lance Arm-
strong finally acknowledged his 
drug use, baseball was rocked 
with its own scandal. Anthony 
Bosch allegedly supplied numer-
ous MLB players (as well as some 
in the minor leagues) with perfor-
mance-enhancing drugs (PEDs) 
through Biogenesis of America, 
his now-defunct weight loss and 
hormone replacement therapy 
clinic in Coral Gables, Florida.

Several elite players were impli-
cated and later suspended, 
including Alex Rodriguez (New 
York Yankees, 211 games), Ryan 
Braun (Milwaukee Brewers, 65 
games), Nelson Cruz (Texas Rang-
ers, 50 games), and Jhonny 
Peralta (Detroit Tigers, 50 games). 
MLB has attributed Rodriguez’s 
substantially longer suspension to 
additional allegations that he 
attempted to cover up his previ-
ous use of PEDs and obstruct a 
league investigation.

All 13 players suspended, with 
the exception of Rodriguez (who 
was allowed to play the remain-
der of the season pending his 
appeal), have reached agreements 
with MLB as to their suspensions, 
which means that they cannot be 
challenged by arbitration under 
MLB’s Joint Drug Prevention and 
Treatment Program (Joint Pro-
gram), which arose out of a side 
agreement to MLB’s Basic Agree-
ment (collectively bargained 
between all 30 major league clubs 
and the Major League Baseball 
Players Association). While the 
Biogenesis scandal has received 
well-deserved notoriety for the 
number—and caliber—of players 
suspended for PED use, one 
important aspect of the story has 
received significantly less atten-
tion: how MLB actually went 
about obtaining its evidence.

The Miami New Times is cred-
ited with breaking the Biogenesis 
story, but when the newspaper 
would not voluntarily turn over 
the documents it allegedly 
obtained from a former Biogene-
sis employee, MLB turned to the 
courts. In March 2013, MLB filed 
suit in Florida state court against 
Biogenesis, Bosch, and several of 
his business associates, alleging 
that they tortiously interfered 
with the Joint Program by solicit-
ing players to purchase PEDs or 
otherwise supplying or making 
PEDs available to the players.

In May, Bosch agreed to coop-
erate with MLB and, in turn, was 
dismissed from the suit. He is 
believed to have been indemnified 
by MLB for any civil liability for 
claims the players at issue may 
assert against him. Although it is 
not publicly known exactly what 
or how much information Bosch 
provided to MLB, it apparently 
was incriminating enough for sev-
eral players to agree voluntarily 
to suspensions. Although the law-
suit seemingly accomplished its 
purpose shortly after its filing, 
MLB’s tortious interference the-
ory in this case raises several 
interesting questions.

First, given the quick dismissal 
of Bosch, it appears that the suit 
was primarily used as a discovery 
tactic to enable MLB to obtain 
information it likely would have 
been unable to obtain. As a pri-
vate entity, MLB has no 
independent subpoena power, so 
the information it acquires in its 
investigations typically is based 
on interviews of players and coop-
erative third parties. Those 
procedures, of course, are set 
forth in the CBA, which MLB 
bypassed through the suit.

Second, and related to the first 

point, is the question of whether 
the Florida state court even has 
jurisdiction to hear the case. Sec-
tion 301 of the Labor Management 
Relations Act (LMRA) provides for 
federal preemption of state law 
claims that require interpretation 
or analysis of a provision of a 
CBA. Here, in order to establish 
that Biogenesis or Bosch did 
something improper, it would 
appear that MLB needed at a min-
imum to rely on the list of 
performance-enhancing sub-
stances prohibited under the 
terms of the Joint Program.

Finally, there is a serious ques-
tion of whether MLB could prove 
any damages from such a contrac-
tual interference. In its complaint, 
MLB alleges that its damages 
include the costs of investigation; 
loss of goodwill; loss of revenue 
and profits; and injury to its repu-
tation, image, strategic advantage, 
and fan relationships. But these 
are the types of losses that may 
exist (although not necessarily) 
any time a player uses PEDs and 
presumably are why the Joint Pro-
gram exists in the first place.

With Bosch dismissed from the 
suit, and almost all players vol-
untarily agreeing to suspensions, 
it seemed as if these potential 

legal flaws with MLB’s approach 
would become largely academic. 
However, in October, Alex Rodri-
guez filed a “counter” lawsuit of 
his own against MLB in New York 
state court, alleging tortious inter-
ference claims of his own with 
respect to his contract with the 
New York Yankees and his vari-
ous endorsement agreements. 
Rodriguez’s complaint paints a 
very different picture of MLB’s 
motivations and alleges that the 
league engaged in “vigilante jus-
tice” by bypassing the procedures 
set forth in the CBA (with respect 
to collection of evidence and 
confidentiality), paying individu-
als—including Bosch—millions 
of dollars in order to persuade 
them to testify on MLB’s behalf, 
and bullying and intimidating 
those individuals who refused to 
cooperate in their “witch hunt.” 
Rodriguez also contends that MLB 
falsely accused him of interfering 
with its investigation by attempt-
ing to tamper with witnesses and 
evidence.  n
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Behind the Biogenesis Scandal: Baseball’s Lawsuit
By William J. McMahon IV

William J. McMahon IV (bmcmahon 
@constangy.com) is at Constangy, 
Brooks & Smith in Winston-Salem, 
North Carolina.

Alex Rodriguez arrives at MLB headquarters in October for the arbitration 
challenging his 211 game suspensions.    AP PHOTO/DAVID KARP
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Calendar of Events
February 20–23
ADR in Labor & Employment Law 
Committee
Midwinter Meeting
Fort Lauderdale, Florida

February 23–26
Committee on Development of  
the Law Under the National  
Labor Relations Act
Midwinter Meeting
Miami Beach, Florida

February 26–March 1
Committee on Practice & 
Procedure Under the National 
Labor Relations Act
Midwinter Meeting
Miami Beach, Florida

March 11–14
Occupational Safety & Health Law 
Committee
Midwinter Meeting
Tucson, Arizona

March 12–14
Railway & Airline Labor Law 
Committee
Midwinter Meeting
Coronado, California

March 13–15
Workers’ Compensation Committee
Midwinter Seminar & Conference
Co–sponsored by Tort, Trial and 
Insurance Practice Section
Chicago, Illinois

March 18–22
Employment Rights & 
Responsibilities Committee
Midwinter Meeting
Los Cabos, Mexico

March 20–22
Ethics & Professional Responsibility 
Committee
Midwinter Meeting
Los Cabos, Mexico

March 26–29
National Conference on 
Equal Employment  
Opportunity Law
Presented by Equal Employment 
Opportunity Committee
Palm Springs, California

April 30–May 2
National Symposium on 
Technology in Labor & 
Employment Law
New York, New York

May 3–8
International Labor & 
Employment Law Committee
Midyear Meeting
Tel Aviv, Israel

For more event information,  
contact the Section office at 
312/988-5813 or visit  
www.americanbar.org/labor.
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2014
January 23–25
State & Local Government 
Bargaining & Employment Law 
Committee Midwinter Meeting
Los Cabos, Mexico

January 25–26
Trial Advocacy Competition Finals
San Francisco, California

February 5–8
Employee Benefits Committee 
Midwinter Meeting
New Orleans, Louisiana

February 11–12
Federal Sector Labor & 
Employment Law Committee 
Midwinter Meeting
Washington, D.C.

February 19–21
Federal Labor Standards 
Legislation Committee
Midwinter Meeting
Miami Beach, Florida

Attend a Midwinter Meeting in 2014! 
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