
already found systemic discrimi-
nation, odds are the employer is 
going to lose the individual cases.”

Next, Schnapper discussed 
what Justice Antonin Scalia de-
scribed as “[t]he crux of this case[:] 
commonality—the rule requiring 
a plaintiff to show that ‘there are 
questions of law or fact common to 
the class.’ ” The Court found that 
plaintiffs “ha[d] not established 
the existence of any common ques-
tion,” but left open a number of 
questions about what it would take 
to do so.  

For example, “How common 
does the question have to be?” Jus-
tice Scalia’s majority opinion gave 
no clear guidance, stating alterna-
tively that the challenged pattern 
or practice must be “standard op-
erating procedure,” or meet a nu-
merical threshold, or exist in every 
region, store, or decision. 

Similarly, the opinion raised the 
question of how much evidence 
a plaintiff must have to establish 
commonality, but offered no 
resolution. Instead, the Court first 
seemed to apply a summary judg-
ment–type standard—enough 
evidence to infer that a challenged 
practice is standard operating 
procedure—while later suggesting 
that a court must find that the stan-
dard operating procedure exists, 

as a whole.” The monetary relief, 
the Court said, was not incidental 
to the injunctive or declaratory 
relief, casting significant doubt on 
the continued viability of a long-
standing class action structure.  

The implications of this ruling 
are unclear. For example, the Court 
held that Wal-Mart has a right to 
an individualized hearing on each 
employee’s eligibility for back 
pay, allowing employers to raise 
individual affirmative defenses to 
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Professor  Eric Schnapper opened 
the Section’s annual CLE confer-
ence with a rousing Supreme Court 
review. Schnapper, who, as long-
time counsel for the NAACP Legal 
Defense and Educational Fund, 
Inc., has appeared in over 80 U.S. 
Supreme Court cases, summarized 
the session’s key employment 
cases, explaining the neat resolu-
tion provided by some decisions 
and the havoc wrought by others.

Beginning with Wal-Mart Stores, 
Inc. v. Dukes, 131 S. Ct. 2541 (2011), 
Schnapper, who teaches at the Uni-
versity of Washington Law School 
in Seattle, said the case could 
either herald the “end of class ac-
tions” or be merely a “quirky case 
. . . a strange response to unusual 
circumstances.” In “one of the 
most expansive class actions ever,” 
the Supreme Court rejected the 
plaintiffs’ attempt to certify a na-
tionwide class of 1.5 million female 
employees who alleged that Wal-
Mart’s subjective pay and promo-
tion policies violated Title VII.

Schnapper first discussed the 
Court’s holding that the plaintiffs’ 
back-pay claims could not be cer-
tified for class treatment under 
Federal Rule of Civil Procedure 
23(b)(2), which allows certifica-
tion when “final injunctive relief or 
corresponding declaratory relief 
is appropriate respecting the class 

Schnapper Considers Class litigation after Wal-Mart Stores 
By Hollis V. Pfitsch

each employee’s claim. Schnapper 
predicted that lower courts likely 
will find that Wal-Mart requires in-
dividual hearings on the amount of 
monetary relief as well. However, 
he pointed out that “experience 
dictates that most employers do 
not seek to hold individual hear-
ings, and when they have, it has 
been a catastrophe.” Pointing to 
cases in which defendants lost 
most of their individual hearings, 
he noted that “if the court has 

Wal-Mart Stores v. Dukes plaintiffs gather outside the Supreme Court after 
oral arguments in the case last march.             AP Photo/JAcquelyn MArtin
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MMuch discussion has taken place about the U.S. Department of Labor’s 
(DOL) proposed Persuader Rule that would revise the department’s in-
terpretation of the advice exemption from the disclosure requirements of 
the Labor-Management Reporting and Disclosure Act (LMRDA), and the 
ABA president’s letter opposing the DOL’s new interpretation of the rule. 
Although the ABA Governmental Affairs Office consulted the Labor and 
Employment Law Section about drafts of the president’s letter, the Section’s 
leaders were unable to reach a consensus on this partisan and divisive 
issue. Accordingly, the joint statement of the Council’s management and 
labor-employee caucuses advised the ABA president that the Section’s lead-
ers were deeply divided, had no consensus, and for that reason the Section 
could not take a position.

Opposing views on this issue are based on the proposed rule’s require-
ment that where a lawyer’s advice to an employer has the object of directly 
or indirectly persuading employees on union representation, the lawyer 
must disclose the identity of the client, the person providing the advice, 
and the fees paid by the client. Union and employee-plaintiff lawyers under-
stood this rule would bring the adverb “indirectly” into play. Previously, the 
department had interpreted the advice exemption to exempt lawyers from 
the reporting requirements if they advise employer clients regarding union 
organizing or collective bargaining, but do not have direct contact with 
employees. Management lawyers oppose the proposed rule because its re-
vised definition of persuader activity would impose increased reporting re-
quirements that intrude upon the confidentiality of their client relationships 
where there is no evidence or allegation of wrongdoing.

The ABA entered the fray based on a 1959 House of Delegates (HOD) 
resolution sponsored then by the Section of Labor Relations Law and the 
Section of Corporation, Banking and Business Law. The ABA sent that reso-
lution to Congress to advocate that the LMRDA should preserve the confi-
dential attorney-client relationship between employers and their lawyers. 
The topic of the 1959 resolution apparently never has been revisited by the 
House of Delegates or any other ABA reviewing body. In response to the 
current proposed rulemaking, management, union, and employee Section 
members split on the legitimacy of the ABA’s position and how to respond—
other than to state that a consensus could not be reached. We recognize 
that this is a controversial subject over which the Section had no control.

To avoid a repeat of this situation and to ameliorate the tensions that 
have been generated, the Council has agreed to take the following actions:

Statement of the Section Chair and Chair-elect

Let’s Have Lunch: CLE Webinars Scheduled

1. We should determine whether other HOD resolutions or other sources 
of ABA policy have been adopted in the past that could be a basis for 
ABA action on matters of interest to the Section. This review will include 
resolutions that may have been proposed by other sections or ABA enti-
ties and that could affect members of the Section in the field of labor and 
employment law. To that end, a task force composed of members from 
each caucus has been appointed to examine HOD resolutions and other 
sources of ABA policy and to identify any potential problems.

2. If the resolutions or sources of ABA policy that are uncovered are prob-
lematic, we will explore whether a consensus exists to initiate action 
about the resolution or policy.

3. We also will determine whether a consensus exists in the Section to pro-
pose to the ABA adoption of a principle that would require the ABA to 
obtain a fresh grant of authority from the House of Delegates on an issue 
covered by a policy that is more than 10 years old and for which there is 
no present consensus by the original ABA sponsors of the policy as to 
whether or how the old policy should apply to the current situation.

4. We also are appointing a task force to examine how the Section defines 
and implements the consensus principle.

5. In recent practice under the consensus principle when the Section has 
reported the absence of a consensus, there has been no statement of the 
views of each side. As a consequence, those outside the Section may not 
understand the reasons or concerns of the other side on the issue. A task 
force on consensus will examine whether statements of our respective 
positions should on appropriate occasions accompany the statements on 
a lack of consensus.

The task force reports will be due at the Spring Council Meeting in May 
2012. We expect to be able to resolve these matters so that we can continue 
making the Section the “go-to” place for balanced CLE, balanced books, and 
balanced discussion in the field of labor and employment law.    n

Richard T. Seymour, Section Chair            Stewart S. Manela, Chair-Elect

the Section has scheduled a full selection of online cle webinars. 
these lunch hour programs typically run from 1:00 p.m. to  
2:30 p.m. eSt. each program is approved for cle credit. Visit the 
Section website, www.americanbar.org/groups/labor_law, for 
program details, including pricing. the following schedule is subject  
to change.

February 8  Toolbox Series #1: Discrimination Claims

February 15   Global Internet (Social media and other 
employment Policies)

February 22  uSerra Program

March 7  litigation and aDr for Cross border Disputes   
 (International Committee Program)

March 14  Toolbox Series #2: Harassment Claims

March 21  Pro bono Services for Disabled Veterans 

April 4  10 Steps You Should Take to Prepare for Trial

April 11  Toolbox #3: retaliation Claims

May 9 Toolbox Series #4: Wage and Hour Claims 

[date tBD]  restrictive Covenants 
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F
members, Counsel review Dramatic Year at Nlrb 
By Isabel Lazar

Finding itself at the center of nu-
merous heated political debates, 
with eight legislative hearings 
before four different committees, 
the National Labor Relations Board 
is suddenly very much in the 
news. The board is dealing with a 
slew of proposed legislation that 
may arguably render the National 
Labor Relations Act obsolete, the 
overturning of precedent, and sig-
nificant rulemaking activity. The 
Section Conference in November 
gave practitioners an opportunity 
to hear what the board’s members, 
its acting general counsel, and 
practitioners have to say about 
the changing landscape of labor 
practice.

There is no question that the 
recent developments have been, 
to say the least, controversial. 
Member Brian Hayes attributed 
the controversy to four factors. 
First, he contended that because 
the topics the board faces are 
inherently controversial, “emo-
tions can run high and it’s part of 
the territory.” Second, because 
the members do not have lifetime 
tenure, Hayes admitted that the 
“partisan criticism has some trac-
tion” and that the pendulum has 
undoubtedly swung, as it normally 
does. Third, he related the recent 
public debates on the scope of the 
federal government to disagree-
ments about the role of the board. 
Finally, he noted that “if we don’t 
agree amongst ourselves, I’m not 
surprised that everyone else is di-
vided” over the board’s decisions. 
Hayes lamented that the agency 
“will engender controversy only 
when we exercise our judgment 
in contravention of the rules and 
the Act.” When challenged by an 
audience member to elaborate on 
what he meant, Hayes clarified 
that he was not suggesting that 
the board had done anything to 
call into question the legitimacy of 
the agency.

Chairman Mark Pearce stressed 
that, notwithstanding their new-
found notoriety, the board mem-
bers have to “keep our eyes on the 
prize,” which is the “responsibility 

of policy making and workers’ 
rights.” Pearce noted that the mod-
ern workforce is faced with dynam-
ic changes the board must con-
sider in applying the basic tenets of 
the National Labor Relations Act.

Addressing the changing na-
ture of the American workforce, 
Member Craig Becker considered 
whether the board should place a 
heightened reliance on empirical 
evidence, especially when doing so 
contradicts the assumptions that 
underlie decades-old precedent. 
He noted that, although it is “an 
exercise in humility” to recognize 
contradicting empirical evidence, 
it is critical for the board do so.

Becker pointed to the board’s 
recent decision in Lamons Gasket, 
reversing its 2007 Dana decision’s 
creation of a 45-day window pe-
riod for challenging an employer’s 
voluntary recognition of a union 
and requiring employers to post 
notices advising employees of 
that right. In so doing, the board 
relied heavily on empirical data 
that undercut the assumptions the 
board had made about the effect of 
the postings in Dana. Becker said 
that the data in Lamons Gasket was 
unique in that it was readily avail-
able. Thus, while noting that the 
board needs to rely on data in ren-
dering its decisions, Becker recog-
nized the agency’s difficulty in ac-
cessing and gathering meaningful 
data. One solution to this dilemma 
would be for the independent gov-
ernment agencies that regulate the 
workplace to share their data.

Becker suggested that the 
board continue to adhere to cer-
tain recently adopted procedural 
and administrative practices. For 
example, he suggested that, rather 
than expending inordinate time 
and resources to make evidentiary 
and summary judgment rulings, 
the board instead leave those de-
cisions to the administrative law 
judges. He proposed that the mem-
bers bind themselves to time limits 
and deadlines similar to those 
self-imposed by appellate courts. 
He recommended that the board 
discontinue summarily affirming 

administrative law judge decisions 
without comment, noting that 
the affirmance of a lengthy deci-
sion makes its precedential value 
unclear to practitioners. Becker’s 
overarching theme was that the 
board should “be more transpar-
ent” about its true priorities.

Panelists on “Dateline NLRA: An 
Up-To-the-Minute Update of Devel-
opments under the National Labor 
Relations Act” agreed that the 
board made substantial changes in 
one short, yet critical, year. As 
union attorney Susan Davis of 
Cohen, Weiss and Simon in New 
York reported, the board reversed 
nine precedential decisions, final-
ized a rule involving an “NLRA 
rights” notice posting requirement, 
and proposed a rule to significant-
ly shorten election time periods. 

Management attorney and copan-
elist Molly Eastman of Seyfarth 
Shaw in Chicago commented that 
the board has significantly ex-
panded employees’ Section 7 
rights, in particular what type of 
activity constitutes “protected and 
concerted” activity; made it more 
difficult for employers to communi-
cate with employees during elec-
tion campaigns; and caused em-
ployers to reconsider whether they 
will state rationales for proposals 
at the bargaining table.

Members of the board hinted 
that they are not done yet, indicat-
ing that some of the emerging is-
sues they will address include Beck 
cases, post-Oakwood supervisory 
status cases, and a number of inde-
pendent contractor cases.

During a separate session, 
NLRB Acting General Counsel Lafe 
Solomon reflected on controver-
sies surrounding his tenure. He 
specifically addressed Congress’s 

subpoena of documents concern-
ing the agency’s complaint against 
Boeing, alleging that Boeing 
opened a new plant in South Caro-
lina in an unlawful attempt to avoid 
unionized labor in Washington 
state. Commenting on congres-
sional accusations that he was 
obstructing its investigation of the 
matter, Solomon stated that while 
he had refused to turn over his 
investigative file, he was in the pro-
cess of reviewing his and 40 other 
individuals’ e-mails that had been 
requested. When asked if he would 
have changed anything about the 
investigation, Solomon replied 
“no,” but joked that he was not in-
clined to “use e-mail anymore.”

Solomon also spoke about 
his advice memoranda related 
to social media, describing it as 

“the most fun I’ve had” as acting 
general counsel. He attributed the 
increased number of unfair labor 
practices charges in this area to 
the significant media attention to 
his take on social media policies. 
Solomon explained that he viewed 
the increased charges as “positive 
since workers have now awoken 
to their rights under the Act.” He 
went on to caution employers that 
“every social media policy that I 
have seen is way too broad.”

Finally, when asked what to ex-
pect in 2012, Solomon responded 
“survival,” in light of all of the 
legislative bills that “want to get 
rid of the board.” Solomon said he 
hopes that he “won’t be the last 
GC, but we have to wait for the 
future to see.”   n

Isabel Lazar (ilazar@seyfarth.com) 
is an associate at Seyfarth Shaw in 
chicago.

The board faces hostility in 
Congress, continues its work.
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CHair’s Message   by Richard T. Seymour

i

Richard T. “Rick” Seymour, who became Section 
chair in August 2011, is a civil rights and class action 
lawyer practicing in Washington D.c. he began his long 
career in employee rights law at the u.S. commission 
on civil rights and worked for more than two decades 
at the lawyers’ committee for civil rights under law. 
Since 2005, he has maintained his own practice in 
Washington. rick is the first Section chair whose 
principal practice is representation of employment  
law plaintiffs.

The Section in the 1970s and Today
I first became involved in the Section of Labor and Employment Law in the 
late 1970s, when a friend lured me in to work on a project. I had no idea what 
the Section did or could do, but I fell for the bait and was hooked.

Since then, I’ve worked on a lot of projects, became a subcommittee co-
chair, a committee cochair, a CLE subcommittee cochair, a CLE committee 
cochair, a Council member, a Class Action Task Force member, a substitute 
member of the House of Delegates, a behind-the-scenes bottle-washer, a 
vice-chair, a chair-elect, and in Toronto in August, Gordy Krischer passed 
me the gavel, and I became the Section’s chair.

Thirty years ago, the Section focused mainly on traditional labor law, with 
some committees covering other areas. Today, it focuses on all aspects of the 
employment relationship and has 18 standing committees that range alphabet-
ically from ADR to Workers’ Compensation and cover everything in between. 
In the late 1970s, the Section had about 10,000 members.  Today, its members 
include more than 16,000 U.S. attorneys, hundreds of international attorneys, 
and more than 6,000 law students. It is the fifth largest Section in the ABA.

Exciting Annual Meetings
The Section used to hold its annual meeting at the ABA Annual Meeting, and 
the attendance for our simultaneous panels and break-outs never exceeded 
150 at any event. In 2007, we experimented with holding a separate fall meet-
ing in Philadelphia, and attendance went through the roof. We followed that 
with the successful 2008 meeting in Denver, 2009 meeting in Washington, 
D.C., and 2010 meeting in Chicago. Our fifth annual meeting in Seattle drew 
about 1,300 registrants—almost nine times the number we had attending 
panels and break-outs just six years ago!

For the first time, in Seattle at the 2011 annual meeting the Section offered 
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price breaks to solo practitioners and to attorneys in smaller firms. Consid-
ering today’s difficult economy, I’d like to see this continue.

Our 18 Standing Committees
In the meantime, attendance at the midwinter meetings of the Section’s 
standing committees also has gone up. As members get excited over one 
thing the Section does and see its value, they increase their involvement 
and receive even more value for their membership. Working through the 
Bureau of National Affairs, our committees publish and update 27 treatises 
on virtually every aspect of labor and employment law. Their discussions 
are balanced, presenting typical arguments for each side, and showing the 
development of the law. 

It’s an upward spiral we’re experiencing, one of the precious few “virtu-
ous cycles” in the country, and we need your help to keep it going.

We Need You to Spread the Word
If you did not receive the November–December FLASH by e-mail, visit the 
Section’s web page on the ABA website, www.americanbar.org/groups/
labor_law.html, where you can download that issue and read my message. 
There you can find out more about some critical problems and how you can 
help us solve them, and learn about some important opportunities and how 
you can help us take advantage of them.   n

IMPORTANT MESSAGE ABOUT SECTION E-MAILS
Many Section members have opted out of ABA e-mail to limit the num-
ber of messages they receive that may not be directly related to their 
practices. As a result, they do not receive Section e-mails containing 
important information that is relevant to their practices, including the 
FLASH, midwinter meeting information, alerts on Supreme Court cases, 
and information about Section CLE programs.  

There are two ways to keep up-to-date: (1) check the Section’s web-
site regularly—the FLASH is posted there, and our CLE programs and 
midwinter meetings are listed; or (2) go to https://apps.americanbar.
org/aba_timssnet/demographics/aba_addressupdate.cfm and remove 
any checkmarks in either of the two boxes beginning “No ABA . . . .”   
A checkmark in either box will prevent the FLASH and other Section  
announcements from reaching your Inbox.  

Editors’ Note
This is the first issue of LEL in six years published without Whitney Ward, our ABA 
staff editor for the last 24 issues. Her strong editorial judgment and commitment 
to good writing are reflected in every issue on which she worked. We will miss her. 
Lisa Comforty has been appointed as the new staff editor, beginning with our  
Winter 2012 issue.
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M
Not-So-usual Suspects—You and Your Client
By Jonathan Ben-Asher

Most labor and employment law-
yers assume their clients’ greatest 
risk is either having to pay damag-
es or losing the chance to collect 
them, and that their clients will 
never get near a criminal investiga-
tion or indictment. The speakers at 
a plenary panel at the Section’s 
conference in Seattle showed how 
these assumptions are not neces-
sarily valid, explaining why law-
yers must be alert to the criminal 
issues posed by their clients’ con-
duct and what to do when the gov-
ernment comes calling in a less-
than-friendly way.

“Lying, cheating, and steal-
ing.” According to Eric Wolf, chief 
counsel for the Boeing Company in 
Seattle and a former federal pros-
ecutor, those three words describe 
how clients can get into criminal 
trouble. The False Claims (Qui 
Tam) Act, Foreign Corrupt Practic-
es Act, federal provisions prohibit-
ing obstruction of justice, conflicts 
of interest, and a huge number of 
federal regulations are all potential 
traps. Adam Karr of O’Melveny & 
Meyers in Newport Beach, Califor-
nia, noted that breaches of both 
the Computer Fraud and Abuse 
Act and an individual’s obligations 
to preserve trade secrets can give 
rise to criminal violations. The 
unsettling lesson is that, as Wolf 
warned, “in a civil case, if you let 
your guard down,” you can end up 
criminally liable.

“There is much more overlap 
than most lawyers realize” be-
tween issues in employment and 
criminal law, said Leslie Hagin, a 
criminal defense attorney with 
McNaul Ebel Nawrot & Helgren in 
Seattle. She noted three common 
scenarios where criminal issues 
arise: An employer may investigate 
a complaint of employee mis-
conduct that implicates criminal 
liability, and may, as a result, con-
sider contacting law enforcement 
authorities. An employer and its 
employees may be under investi-
gation by a governmental entity, 
or an employee may be a witness 
to potential criminal liability. An 

employee may accuse an employer 
of criminal misconduct and claim 
that he or she was the victim.

Moderator Barbara D’Aquila, 
of Fulbright & Jaworski in Minne-
apolis, pointed out that criminal 
liability also may flow from an 
employer’s conduct in a civil case 
under the whistleblower provisions 
of the Sarbanes-Oxley Act (SOX). 
The employer’s response to a SOX 
charge at the Department of Labor 
is always forwarded to the relevant 
federal agency, including the Inter-
nal Revenue Service and Securities 
and Exchange Commission, and 
the employer may find itself defend-
ing more than it expected.

Clients in unionized settings 
must be particularly careful, be-
cause the National Labor Relations 
Act (NLRA) criminalizes conduct 
that might otherwise seem unre-
markable. “You can stumble into 
all kinds of things where there’s no 
criminal intent,” said Gary Witlen, 
director of the International Broth-
erhood of Teamsters Legal Depart-
ment in Washington, D.C. For exam-
ple, he explained, Section 302 of the 
NLRA bars financial transactions 
between employers and union rep-
resentatives and does not set a de 
minimis floor for misconduct. So, 
it could be a crime for an employer 
to give football tickets to a union 
representative, make contributions 
to a retirement party, or even bring 
the cupcakes for that party. “Ev-
erybody’s doing it” is no defense. 
Unions and employers should be 
aware of the more obvious prohibi-
tions of the Hobbs Act, which pro-
hibits criminal acts to gain advan-
tage in a labor dispute concerning 
collective bargaining, and Section 
501(c) of the Labor Management Re-
porting and Disclosure Act, which 
imposes fiduciary responsibilities 
on unions and service providers, 
including outside counsel.

At the very least, labor and 
employment lawyers should know 
when they need to call a criminal 
practitioner. Karr said he usually 
is called by employment lawyers 
when it is not clear whether a cli-

ent’s conduct is criminal. From that 
point on, “you have the automatic 
obligation to preserve evidence.”

Karr warned that when a lawyer 
representing a company inter-
views its employees as part of the 
company’s investigation of pos-
sible criminal liability, it is crucial 
to give the employees the warn-
ings flowing from Upjohn v. United 
States, 449 U.S. 383 (1981): The 
lawyer represents the company, 
not the individual; the two inter-
ests may not be aligned; and the 
privilege attaching to the commu-

nications belongs to the company, 
not to the individual. The lawyer 
should document that these warn-
ings were provided. Be mindful of 
employees’ privacy rights, statutes 
governing employee surveillance 
and the recording of telephone 
calls, and prohibitions on the 
impersonation of third parties in 
order to obtain information.

Annette Hayes, an assistant U.S. 
attorney in the Western District of 
Washington, advised lawyers to 
“keep in mind that there are some 
fundamental principles that apply 
to all prosecutors as they work.” 
One is that “prosecutorial discre-
tion is your friend,” because “our 
job is to figure out where harm is 
being done and where we should 

put our resources.” She said law-
yers should “think like a prosecu-
tor,” because “the prosecutor’s 
focus will be different from yours.” 
She emphasized that it is crucial 
to consider whether a client is a 
target or subject of an investiga-
tion, or is a participant-witness, 
and to determine the elements of 
the crime involved. “Get to know 
the prosecutor,” Hayes said, and 
find out who else in the prosecu-
tor’s office is involved in the case. 
She urged lawyers to bring in good 
criminal counsel, someone who 

knows a prosecutor in the office. 
D’Aquila added that “cooperation 
[with the prosecutor] is key.”

Witlen had a more cautious take 
on this advice. “The most insidious 
thing about dealing with the gov-
ernment,” he said, “is how reason-
able they seem to be” at the start. 
He said the words “prosecutorial 
discretion” are terrifying because 
“you never want to be in the posi-
tion of having to rely” on that dis-
cretion. Hagin had a warning for 
employees: Both the employer’s 
lawyer and the government “may 
or may not be your friend.”   n

Jonathan Ben-Asher (jben-asher@
rcbalaw.com) is a partner with ritz 
clark & Ben-Asher in new york city.  

lawyers under-
estimate the 
overlap between 
employment 
issues and  
criminal laws.
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Social media: What’s old Is New again?
By Karen Kranson and Marisa Warren

The proliferation of social media 
presents new, unprecedented chal-
lenges to the employment relation-
ship—or does it? At the Section’s 
annual CLE conference, a plenary 
panel explored the various legal 
issues surrounding social media 
use by employees. As the panelists 
explained, although many of the 
old rules still apply, they are not 
exactly a comfortable fit.  

Panelist Barbara Camens, who 
represents labor unions at Barr & 
Camens in Washington, D.C., noted 
that many employers’ social media 
policies may violate the National 
Labor Relations Act (NLRA). She 
cautioned that an employer that 
disciplines an employee for break-
ing restrictive social media poli-
cies may be committing an unfair 
labor practice and that many so-
cial media policies, as written, are 
per se violations of the protections 
that Section 7 of the NLRA grants 
all employees—whether unionized 
or not—who engage in concerted 
activity regarding the terms and 
conditions of their employment. 

Although the National Labor 
Relations Board (NLRB) has yet 
to issue definitive guidance on 
employer social media policies, the 
determination of whether these re-
strictions violate the NLRA seems 
to require the same analysis as in 
a non-virtual context. For example, 
in a case before the NLRB, Hispan-
ics United of Buffalo, Inc., (Sept. 2, 
2011), employees were terminated 
for allegedly harassing a supervi-
sor by posting harsh and profane 
criticism on Facebook. The admin-
istrative law judge held that the 
employees’ actions were protected 
concerted activity because they 
involved a group of employees 
mutually complaining about their 
working conditions.    

When asked whether standards 
for such determinations change 
because of social media’s unique 
ability to reach so many people, 
Camens said that the statutory 
protections are the same, and that 
the same rules and protections 
apply, regardless of the context. 

Her final advice to management 
attorneys is to counsel their clients 
that any outright ban on online 
employee discussions of personnel 
policies, wages, or working condi-
tions, or a ban on such discussions 
without the prior permission of 
the employer, is a clear violation of 
the NLRA—an area about which 
employers of unorganized workers 
have little knowledge. 

Teresa Hutson, a senior attor-
ney at Microsoft Corporation, dis-
cussed additional issues that must 
be considered when counseling 
employers regarding their social 
media policies. As with any coun-
seling, one needs to be familiar 

with the subject matter: A lawyer 
advising a company on its social 
media policy should, naturally, 
know social media. Hutson agreed 
that, while social media makes 
employee comments “louder,” the 
rules are the same: Discriminatory 
or otherwise improper comments 
are still grounds for discipline 
and are not afforded any special 
protection by virtue of their being 
made online.   

In terms of advice to employers 
on specific social media issues, 
Hutson emphasized the need to 
understand the client’s culture, 
and particularly its attitude toward 
social media. For instance, her 
company encourages employee 
online activity, and Microsoft em-
ployees are always communicat-
ing online. An employer’s culture 

will determine the best practices 
to adopt regarding such issues as 
manager–subordinate “friending,” 
whether social media should be 
banned on work time, tweeting or 
posting during the workday when 
employees are interacting with 
potentially confidential proprietary 
information, and online “recom-
mendations” of coworkers or sub-
ordinates on professional websites 
such as LinkedIn. 

Eric Tate of Morrison & Foerster 
in San Francisco advised that em-
ployees’ noncompete/nonsolicita-
tion agreements should be updated 
to take into account the use of so-
cial media. He explained that social 

media has begun to change what 
constitutes improper solicitation in 
violation of a noncompetition 
agreement. Acknowledging a dearth 
of case law on the subject, Tate said 
at least one court has found that an 
employee’s activities on the Inter-
net violated his non-competition 
agreement, just as they would off-
line. In this case, Amway Global v. 
Woodward, 744 F. Supp. 2d 657, 674 
(E.D. Mich. 2010), the court stated 
that “communications qualifying as 
solicitations do not lose this char-
acter simply by virtue of being 
posted on the Internet.”

Although it seems obvious that 
directly contacting former custom-
ers using social media will consti-
tute solicitation, other scenarios 
exist in which solicitation may not 
be so clear. Tate discussed how 

under LinkedIn’s default settings, 
for example, an automatic update is 
sent to each of a user’s connections 
whenever he or she changes profes-
sional information. Could this auto-
matic update constitute solicitation? 
What if the individual did not know 
that this automatic update had 
been sent or that there was a way to 
change this setting? Such uncertain-
ties demonstrate that lawyers will 
undoubtedly face new challenges in 
the noncompete arena.

Mark Risk of Mark Risk, PC, 
in New York described how the 
Stored Communications Act (SCA) 
may affect attorneys’ ability to 
access social media communica-
tions. Congress passed the SCA to 
prevent communication providers 
from divulging private commu-
nications to certain entities and 
individuals. Courts have found that 
social media providers, such as 
Facebook and MySpace, are sub-
ject to this Act and therefore may 
be prohibited from divulging com-
munications through their sites.

In one such case, Crispin v. 
Christian Audigier, Inc. (C.D. Cal. 
2010), the court quashed subpoe-
nas to social media providers 
because the communications were 
protected from disclosure under 
the SCA. However, the court distin-
guished between private messages 
and messages posted on some-
one’s Facebook “wall,” which gen-
erally can be accessed by anyone. 
Because the SCA does not apply to 
information that is publicly avail-
able, these comments can be sub-
poenaed under the SCA. 

In Pietrylo v. Hillstone Restaurant 
Group, (D.N.J. 2009), the employer 
was found liable under the SCA for 
coercing an employee to give it the 
password to a private MySpace 
page used by employees to com-
plain about work conditions and 
then firing the page’s creator.   n

Karen Kranson (kranson@pedowitz 
meister.com) and Marisa Warren 
(marisa.warren@pedowitzmeister.
com) are associates at Pedowitz & 
Meister llP in new york city.
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eeoC Commissioners review regulations, Policies, Priorities 
By Aaron Halegua

According to Equal Employment 
Opportunity (EEOC) Commissioner 
Chai R. Feldblum, “As a government 
agency, our job is to is to put out 
clear guidance” on the contours of 
discrimination law so that employ-
ers “don’t first discover [the law’s 
requirements] when they get sued.”  

Feldblum and fellow Commis-
sioner Victoria A. Lipnic appeared 
on a panel at the Fifth Annual Sec-
tion Conference in Seattle, where 
they addressed the EEOC’s statu-
tory mandate of stopping unlawful 
discrimination and described the 
agency’s efforts toward fulfilling 
that role. The panel was moder-
ated by Barbara Berish Brown of 
the Washington, D.C., office of Paul, 
Hastings, Janofsky & Walker.

The commissioners discussed 
several examples of providing guid-
ance, including the recent regula-
tions on the Genetic Information 
Nondiscrimination Act (GINA) and 
proposed Age Discrimination in 
Employment Act regulations that 
they “hope” will be issued by sum-
mer. In each instance, the panel-
ists stressed their commitment to 
adhering to Congress’s intent and 
providing clarity. Feldblum recalled 
being unable to support a very pro-
employee provision in a draft of 
the GINA regulations because she 
viewed it as inconsistent with con-
gressional intent.

Commissioner Lipnic stated 
that in approving GINA, Congress 
“did not mean in any way to stifle 
ordinary conversation in the work-
place” or to prohibit a long-term 
supervisor from inquiring, “How is 
your mother?” The tougher ques-
tion is what subsequent questions 
are permissible.  

While they had hoped the guid-
ance would reassure employers by 
highlighting what they can say, the 
commissioners said they were dis-
mayed that so much attention has 
been placed on what is prohibited. 
Commissioner Lipnic summarized 
the EEOC’s position as stating that 
“of course” it is permissible to ask 
“follow-up questions, just not 
probing ones.”

The commissioners also de-
scribed the EEOC’s amicus program 
as another place “where EEOC 
speaks its position on the law.” The 
panelists reported that in fiscal year 
(FY) 2011, the commission filed 
29 amicus briefs. Technically, the 
full commission must vote on each 
brief before it can be filed, although 
in practice, a memo is circulated 
outlining what the brief will argue, 
and the commissioners vote based 
on that information. The panelists 
noted some issues that have been 
addressed in recent briefs, such as 
reassigning employees to vacant po-
sitions and pleading standards after 
the Iqbal decision.  

On the enforcement front, Feld-
blum noted, “We cannot do more 
than we have the people power to 
do.” Because it is clear that Con-
gress will not increase the agency’s 
staff, the fundamental question is 
how to do more with the people 
the commission already employs.   

A priority of the commission is 
to improve the charge-handling 
“triage system” it started in the 
1990s. The EEOC classifies each 
charge as an A, B, or C, which 
translates into those where it is 
likely that discrimination will be 
found to be a reasonable cause, 
where it is unlikely, and where more 
information is needed. Because 
this system is intended to allow 
charges with greater merit to be 
processed more quickly, the com-
mission is committed to ensuring 
that it is implemented appropriately.

The commission also is striving 
to increase the number of cases the 
agency brings in court by delegat-
ing significant authority to file suit 
to the agency’s general counsel, 
who then can delegate that author-
ity to the regional attorneys. The 
panelists reported that of the more 
than 200 cases filed in FY 2011, the 
commission voted on only 11.

Feldblum also emphasized the 
importance of commissioner charg-
es, stating they are “key in doing a 
more targeted, focused approach 
to stopping employment discrimi-
nation.” Because these charges 

were “more likely to get at systemic 
discrimination,” Feldblum stated 
that she supported putting more 
resources into such charges. While 
she noted there is nothing in the 
statute that requires a commission-
er charge to address “systemic” 
discrimination, Lipnic pointed out 
that the EEOC is very unlikely to 
sign a commissioner charge where 
the case presents only statistical 
evidence and nothing more.

Providing insight into future pol-
icies the agency might adopt, the 
commissioners acknowledged that 
the EEOC is funding a study by the 

National Academy of Sciences 
concerning what a reporting re-
quirement about employer com-
pensation systems might look like 
and how it might be analyzed. 
Moderator Brown noted that it will 
be interesting to see whether the 
EEOC will get involved in new 
questions that have arisen after 
the Supreme Court’s decisions in 
Concepcion and Wal-Mart Stores.   n

Aaron Halegua (AHalegua@legal-
aid.org) is a staff attorney in the em-
ployment law unit at the legal Aid 
Society in new york city. 

Recess Appointments Return NLRB to Five Members
On January 4, President Obama appointed three new members to the 
National Labor Relations Board (NLRB), thereby filling all five board 
seats for the first time since August 2010. Sharon Block, Terence F. Flynn, 
and Richard Griffin were sworn in the week of January 9 and began their 
NLRB service immediately. 

Prior to her appointment, Block served in the Department of Labor 
as deputy assistant secretary for congressional affairs. She served as 
labor and employment counsel to the U.S. Senate Committee on Health, 
Education, Labor, and Pensions from 2006 to 2009. She has 10 years of 
prior service at the NLRB, including as senior attorney to Chairman 
Robert Battista from 2003 to 2006. 

Flynn has worked at the Board since 2003, first as chief counsel to 
member Peter Schaumber and then to member Brian Hayes. Previously, 
he practiced labor and employment law in private law firms. 

Griffin has had a long career at the International Union of Operating 
Engineers, most recently as general counsel. He is a former member of 
the board of directors of the AFL-CIO’s Lawyers Coordinating Commit-
tee. He worked at the NLRB as counsel to board members during the 
early 1980s, before joining the IUOE. 

In December, the term of member Craig Becker expired, leaving 
the board with only two members—Chairman Mark Pearce and Brian 
Hayes. The end of Becker’s term posed the immediate problem that the 
board would be unable to act. The Supreme Court ruled in 2010 in New 
Process Steel v. NLRB that the board lacks authority to issue decisions 
with fewer than three members. 

Each new appointment was a “recess appointment,” meaning that it 
was made pursuant to executive power that permits the president to 
make appointments without Senate approval when Congress is in re-
cess. Because the president made the appointments as of the first day of 
the 2012 congressional session, each will run for two years and expire at 
the end of the Senate’s next session at the end of 2013.

Over the holiday break, Congress held pro forma sessions in which 
a member gaveled the proceedings to order each day and immediately 
adjourned them. Republicans protested the use of the recess appoint-
ments to fill the vacant board seats, and it is likely that decisions issued 
by the new board will be challenged in court.
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Government attorneys address Immigration law enforcement
By David L. Johnson

“I think it’s crucial that employ-
ment lawyers begin to better 
understand immigration law and 
even better understand criminal 
law,” remarked Bruce Friedman, 
an attorney with the Office for Civil 
Rights and Civil Liberties of the U.S. 
Department of Homeland Security 
(DHS). Friedman joined a panel of 
other government officials at the 
Section’s CLE conference to ad-
dress immigration law enforcement 
issues that affect the workplace.

Finding the “interplay between 
ICE [Immigration and Customs 
Enforcement] worksite enforce-
ment and civil rights to be quite 
fascinating,” Friedman discussed 
the evolution of immigration 
enforcement since Congress en-
acted the Immigration Reform and 
Control Act (IRCA) in 1986. IRCA 
made employers “the front line of 
immigration enforcement through-
out the interior of the country.” As 
Congress anticipated, however, 
workplace discrimination, which 
IRCA forbids, has increased since 
the legislation was enacted.  

Noting that the I-9 process 
is “pretty simple on one level,” 
Friedman explained that a new 
employee must attest that he or 
she is authorized to work and must 
present appropriate identification 
documentation. The employer is 
required to review the documenta-
tion and sign the form. Under this 
system, an employer complies with 
immigration law as long as it does 
not “knowingly” hire an unauthor-
ized worker.  

Surprisingly little case law has 
developed under IRCA, leaving fed-
eral agencies to provide guidance 
to employers about their respon-
sibilities. Friedman described as 
significant an early case from the 
U.S. Court of Appeals for the Ninth 
Circuit, Collins Foods International, 
Inc. v. U.S. Immigration and Natu-
ralization Service (9th Cir. 1991), in 
which the Immigration and Natural-
ization Service (INS) fined an em-
ployer for hiring an employee who 
presented a forged Social Security 
card, charging that the employer 

could have noticed the forgery if 
it had compared the card with the 
INS handbook. The Ninth Circuit re-
jected INS’s view that the employer 
had constructive knowledge, find-
ing that its actions did not rise to 
the level of “willful blindness.”    

Initially, INS was charged with 
pursuing employers who violated 
IRCA, and employers faced merely 
civil penalties levied by administra-
tive law judges. In 2003, however, 
INS was dissolved and its functions 
were transferred to the newly cre-
ated DHS. ICE, established as the 
enforcement arm of DHS, places a 
much greater emphasis on criminal 
penalties. According to Friedman, 
while the issues that existed 15 or 
20 years ago still exist, with ICE in 
the picture, “U.S. attorneys are get-
ting involved and suing employers 
in federal court.” Under the current 
system, multiple governmental 
agencies play a role in workplace 
immigration issues, including ICE; 
the U.S. Citizenship and Immigra-
tion Services (USCIS), which oper-
ates E-Verify, enacts rules for the I-9 
process, and issues employment 
documents; the Equal Employment 
Opportunity Commission (EEOC); 
the National Labor Relations 
Board; and the U.S. Department of 
Labor Wage and Hour Division. 

Despite the simplicity of the I-9 
process, Friedman noted that “the 
consequences are very far-reach-
ing.” Since 2009, ICE has audited 
more than 6,000 employers and 
obtained $76 million in financial 
penalties. In fiscal year 2011, 221 
employer representatives were 
arrested, compared to 135 in 2008. 
Noting that this is a “huge prior-
ity now for ICE,” Friedman stated 
that “[t]he numbers are going up, 
and they will continue to go up.” 
Employers also face debarment 
from federal contracts, which 
Friedman observed has become 
a “much bigger focus” for ICE and 
“can be a huge hit on employers.” 
Since 2009, approximately 450 em-
ployers have been debarred from 
federal contracts.

Noting that worksite enforce-

ment strategy “seems to change 
with every administration,” Fried-
man remarked that, “right now, 
the focus is on critical infrastruc-
ture and egregious employers 
that knowingly hire undocument-
ed workers” and “exploit them.” 
ICE responds to “tips and leads 
from the community,” and it also 
undertakes wiretaps and under-
cover work. When ICE performs 
an audit, it typically demands that 
the employer produce I-9 forms, 
financial information, payroll re-
cords, and other documents. An 
employer may be able to negoti-
ate the scope of the information 
request and the time period for 
producing the documents. 

Friedman stressed the dis-
tinction between technical and 
substantive IRCA violations. If ICE 
determines that a technical viola-
tion exists, the employer may avoid 
penalties by correcting the viola-
tion within 10 days. On the other 
hand, ICE levies civil penalties if it 
determines that the employer has 
committed a substantive violation, 
such as knowingly hiring or con-
tinuing to employ an unauthorized 
worker. Fines for uncorrected tech-
nical violations range from $110 to 
$1,100 per violation, while a fine for 
committing a substantive violation 
may be as high as $16,000. ICE con-
siders the employer’s size, history 
of noncompliance, extent of good 
faith, and the extent of the pres-
ence of unauthorized workers in 
determining the penalty. Currently, 
independent administrative law 
judges retain jurisdiction to con-
sider appeals of ICE fines. Under 
proposed legislation, however, DHS 
would adjudicate such appeals.

Employers may be able to mini-
mize the risk of ICE enforcement 
by participating in the fledgling 
E-Verify program, jointly developed 
by DHS and the Social Security 
Administration (SSA) and oper-
ated by USCIS. Southern California 
USCIS officer Janna Evans provided 
a primer on this no-cost, Internet-
based program, which is designed 
to allow employers to quickly verify 

the work status of both newly hired 
employees and existing employees 
working under federal contracts. Al-
though a growing number of states 
are requiring employers to par-
ticipate in E-Verify, the program is 
otherwise optional. Approximately 
300,000 employers are currently 
enrolled in the program at nearly 
one million hiring sites, and roughly 
1,200 new employers are enrolling 
in the program each week.  

Although Evans cautioned that 
an employer’s participation in 
E-Verify will not provide a “safe 
harbor” from an ICE audit, “it does 
show good faith to comply with 
the law.” E-Verify is intended to 
“reduce unlawful employment, 
minimize verification related 
discrimination, be quick and non-
burdensome for employers, and 
protect civil liberties and privacy.”  

Evans stressed that E-Verify is 
“designed to work seamlessly with 
Form I-9,” not to replace it. She rec-
ommended a new government web-
site, I-9 Central (www.uscis.gov/I-
9Central) as a resource that “has 
virtually everything you’d ever 
need to know about completing the 
I-9 form.” To enroll in E-Verify, em-

almond farmers in Fresno County, California              AP Photo/MArcio JoSe SAnchez, File
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ployers should access www.dhs.
gov/E-Verify.

When an employer participating 
in E-Verify submits a verification 
request (required within three 
business days of an employee’s 
date of hire), the government 
checks the employee’s information 
against databases maintained pri-
marily by DHS and SSA. Evans said 
the vast majority of employees 
screened through E-Verify are very 
quickly confirmed as “employment 
authorized.” If there is “some kind 
of system mismatch,” the agency 
notifies the employer of an “SSA 
tentative nonconfirmation.”  

Only 1.7 percent of employees 

are assessed with tentative non-
confirmations. The employer is 
charged with informing the em-
ployee of this determination, at 
which point the employee has the 
option of contesting the determina-
tion. The employer may terminate 
an employee who chooses not 
to contest the determination. An 
employee choosing to contest a 
tentative nonconfirmation must 
start the process within eight work 
days. Evans said the resolution 
process typically takes “a couple of 
weeks or even longer.”

While the appeal is pending, the 
employer “must maintain the sta-
tus quo and treat the employee as 
a regular employee until it receives 
a final determination,” Evans said. 

She also warned that, as with the 
I-9 form, “it is very important that 
employers be consistent” and 
“apply E-Verify the same way for 
every new employee.”  

Stricter employment authoriza-
tion laws and practices increase 
the risk of unlawful discrimination. 
“As we see legislation making sanc-
tions getting harsher and harsher, 
and perhaps as we see a manda-
tory E-Verify system,” Friedman 
observed, “we need to ask, ‘Are we 
forward looking now, and are anti-
discrimination laws and civil rights 
protections also moving forward?’ ” 
Thus, asked Friedman, “is there a 
remedy for a worker if he or she is 
fired unjustly after the employer 
does not perform E-Verify proper-
ly?” Agencies such as the EEOC and 
the DOJ’s Office of Special Counsel 
(OSC) are charged with ensuring 
that employers do not discriminate 
against authorized employees.

According to OSC attorney 
Seema Nanda of Washington, 
D.C., OSC “was formed because 
Congress actually anticipated that 
employers would start discrimina-
tory practices because they would 
be scared about the ramifications 
from ICE of employing undocu-
mented workers.” OSC’s overall 
goal “is to prevent discrimination 
against work-authorized individu-
als based on their citizenship sta-
tus or their national origin,” she 
said, adding that “this is no easy 
task in today’s landscape of em-
ployment verification.” Although 
employers routinely complain that 
“they are walking a tightrope be-
tween OSC and ICE,” Nanda stated 
that OSC endeavors to be a “super 
highway rather than a tightrope,” 
working closely with ICE to coordi-
nate consistent guidance. 

OSC has four primary responsi-
bilities: (1) protecting employees 
against employers who take citi-
zenship or immigration status into 
account in hiring and/or firing; (2) 
protecting lawful permanent resi-
dents, asylees, and refugees who 
allege discriminatory practices; (3) 
“picking up where the EEOC leaves 
off” by investigating national ori-
gin discrimination in small busi-
nesses who employ between 4 
and 14 workers; and (4) protecting 
employees from document abuse 
“when employees are asked for 

more or different documents in 
the employment eligibility verifica-
tion process” or when employers 
“reject reasonable documents with 
intent to discriminate based on na-
tional origin or citizenship status.”  

According to Nanda, guarding 
against document abuse is cur-
rently the “bread and butter” of 
OSC’s work, a trend she attributed, 
in part, to employers’ “response 
to ICE’s ramped-up enforcement.” 
OSC also routinely investigates em-
ployers who improperly use the E-
Verify program to prescreen appli-
cants before they are hired or that 
prohibit employees from working 
during the pendency of a tentative 
nonconfirmation. Nanda further 
stated that a “big initiative in our 
office has been to search for web-
based advertisements that look to 
be on their face discriminatory.”

Upon receiving a charge, OSC 
must complete its investigation 
within 210 days. Typically, OSC 
will explore whether the allega-
tion is part of a pattern and prac-
tice. If a settlement cannot be 
reached, the matter is referred for 
an assessment of civil penalties in 
the same manner as the ICE pro-
cess. Nanda said OSC collected 
$735,000 in civil penalties in 2011, 
the most in the agency’s history. 
In 2011, more than 267 charges 
were filed, and OSC indepen-
dently initiated approximately 30 
investigations. Roughly 40 cases 
have been settled. When settling 
a charge, OSC routinely demands 
the hiring or rehiring of particular 
individuals, back pay, injunctive 
relief, self audits, and/or other in-
novative remedies. 

Nanda recommended OSC’s 
anonymous employer hotline, 
1-800-255-8155, and the agency’s 
website, www.uscis.gov, as re-
sources for employers with ques-
tions. Employers frequently ask 
for advice about their obligations 
if they suspect that an existing 
employee is not properly autho-
rized or if they question the au-
thenticity of a document an em-
ployee presented. Nanda said that 
while OSC cannot provide defini-
tive answers, it has posted techni-
cal assistance letters on its web-
site and offers general guidance.  

In certain circumstances, OSC 
works in conjunction with the 

EEOC to conduct investigations. 
According to EEOC Commissioner 
Stuart Ishimaru, the protection 
of immigrant workers “has been 
an ongoing priority” of the EEOC 
since the 1990s. For many years, 
the EEOC has strictly refrained 
from asking a charging party about 
his or her immigration status and 
refused to respond to such inqui-
ries from respondent employers.

Noting that the EEOC historical-
ly has been active in “farm worker 
cases” in which workers “endured 
terrible conditions such as sex 
harassment and rape,” Ishimaru 
said, “We’re trying to expand [this 
focus] to other migrant streams 
around the country.” Because im-
migrant workers are often “too 
scared to come forward,” the EEOC 

is attempting to be more proactive 
in identifying instances of unlaw-
ful conduct against immigrant 
workers. “We’re trying to get all 
our offices to become cognizant 
of new communities within their 
communities and be ready to deal 
with new issues that they’ve never 
dealt with,” Ishimaru said. Along 
these lines, the EEOC is placing 
“more emphasis on human traffick-
ing cases,” with ongoing cases in 
Texas and Birmingham, Alabama. 

Ishimaru recently was appoint-
ed to serve as cochair of a work-
ing group designed to “look at 
how we at the EEOC can do a bet-
ter job with immigrant workers.” 
He said that in addition, the EEOC 
is endeavoring to coordinate its 
efforts with other government 
agencies as it faces new challeng-
es presented by comprehensive 
immigration reform.   n

David L. Johnson (dljohnson@ 
millermartin.com) is a member of 
Miller & Martin in nashville.

Preventing 
discrimination  
is not easy in 
today’s landscape 
of employment 
verification.

almond farmers in Fresno County, California              AP Photo/MArcio JoSe SAnchez, File
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GINa’s ban on Genetic Screening in the Workplace
By Alice G. McAfee

One can think of few subject 
areas more personal and more 
likely to implicate privacy interests 
than that of one’s health or 
genetic make-up.

—Bloodsaw v. Lawrence Berkeley 
Laboratory (9th circuit, 1998)

In 2003, scientists working on 
the Human Genome Project an-
nounced they had completed 
sequencing the three billion DNA 
letters that comprise the human 
genome, essentially mapping out 
99 percent of the human genetic 
code to 99.9 percent accuracy. 
This scientific breakthrough raised 
not only hopes that this new 
knowledge would revolutionize 
medicine, but also fears that by 
unraveling the mystery of our 
genetic makeup, we had opened a 
Pandora’s box of new forms of dis-
crimination. Some worried that if 
our genetic code is a crystal ball to 
foretell future health, it potentially 
could be used prospectively by 
insurance companies to deny ben-
efits or by employers to deny jobs. 
These fears are compounded by 
the fact that this genetic informa-
tion may not always predict future 
illness accurately. Although ge-
netic tests may be able to identify 
a genetic propensity toward certain 
diseases or illnesses, diagnostic 
uncertainty and the possibility of 
testing error may lead to job deni-
als, transfers, or terminations from 
jobs that would not have caused 
the identified harm. The Genetic 
Information Nondiscrimination 
Act (GINA) was enacted to protect 
against these growing concerns. 

As noted in GINA’s findings, 
genes are facially neutral markers. 
GINA §2. There are, however, genet-
ic illnesses that occur more promi-
nently in a particular racial or eth-
nic group or gender. Sickle cell 
anemia, for example, presents pre-
dominantly in African Americans. 
After several states mandated ge-
netic screening in the 1970s for 
sickle cell anemia, Congress enact-
ed the National Sickle Cell Anemia 

Control Act, prohibiting federal 
funding to states requiring such 
tests. Advances in our knowledge 
of genetics may uncover the genet-
ic basis for other conditions and 
disorders, which in turn could cre-
ate the potential for new, genetical-
ly based forms of discrimination. 

On the other hand, these ad-
vances also have the potential to 
control work-related disease and 
illness. Genetic conditions exist 
that can enhance an individual’s 
susceptibility to disease from ex-
posure to toxic, mutagenic, or car-
cinogenic materials in the work-
place environment. U.S. Congress, 
Office of Technology Assessment, 
Genetic Monitoring and Screening 
in the Workplace, OTA-BA-455 
(1990). For example, an employee 
with the sickle cell trait may be 
at increased risk for sickle cell 
anemia if exposed to carbon mon-
oxide or cyanide, and the hazards 
of exposure to lead or benzene 
may be enhanced for an employee 
with the thalassemia gene. Id. 
Theoretically, then, occupational 
disease could be controlled by 
excluding individuals from work 
environments specifically harmful 
to them.

The question becomes whether 
the desire to protect against poten-
tial forms of genetic discrimination 
outweighs the desire to protect 
workers from particularized fu-
ture harms due to their identified 
genetic sensitivity to certain occu-
pational exposures. GINA answers 
the question in favor of protecting 
against genetic discrimination. 
Under the final regulations the 
Equal Employment Opportunity 
Commission (EEOC) issued in 2011 
to implement Title II’s employment-
based protections, genetic screen-
ing (as opposed to genetic monitor-
ing) cannot be used by employers. 

Title II carries only one carve-
out to its prohibition on acquiring 
genetic information related to pre-
venting occupational disease. That 
exception allows employers to ac-
quire genetic information from em-
ployees in order to monitor the bio-

logical effects of toxic substances 
in the workplace if: (1) the employ-
er provides written notice to the 
employee; (2) the employee gives 
prior, knowing, voluntary, and writ-
ten authorization or the monitoring 
is required by federal or state law; 
(3) the employee is informed of 
individual monitoring results; (4) 
the monitoring complies with any 

federal or state genetic monitoring 
regulations; and (5) the employer 
receives the results in aggregate 
terms only. GINA §202(b)(5).

GINA defines genetic monitor-
ing as “the periodic examination 
of employees to evaluate acquired 
modifications to their genetic ma-
terial . . . that may have developed 
in the course of employment due 
to exposure to toxic substances 
in the workplace.” GINA §201(5) 
(emphasis added). By law, some 

genetic monitoring is required or 
recommended. For example, the 
Occupational Safety and Health 
Act, the Federal Mine Safety and 
Health Act, and the Atomic Energy 
Act are all designed to protect 
workers from workplace hazards, 
including occupationally related 
disease. Each specifies various 
measures employers must or may 
take to protect employees, includ-
ing monitoring for workplace 
exposure to hazardous chemicals 
or substances. Certain OSHA 
standards require, and other 
OSHA guidelines recommend, that 
employers monitor employees’ 
workplace exposure to particular 
toxic substances, such as lead or 
cadmium.  

Genetic monitoring, however, 
is distinct from genetic screening. 
Genetic monitoring tests for modi-
fications to genetic material due to 
environmental exposure. As noted, 
GINA’s definition of genetic moni-
toring focuses on exposures “in 
the course of employment.” GINA, 
§201(5). Genetic screening, on the 
other hand, is used for the system-
atic, early detection, or exclusion 
of individuals with a genetic dis-
ease or variant or a genetic predis-
position to a disease. The distinc-
tion is temporal: Genetic screening 
is used to identify preexisting 
genetic markers of potential illness 
or disease; genetic monitoring, for 
GINA purposes, is used to identify 
changes to genetic material due to 
workplace exposure. While GINA 
permits monitoring under speci-
fied conditions, the statute makes 
no exception to its ban on acquir-
ing genetic information for the pur-
pose of genetic screening.  

EEOC’s regulations make clear 
that GINA does not allow employ-
ers to obtain genetic information 
to screen employees for the pos-
sibility of future illness, regardless 
of whether that information may 
identify susceptibilities to certain 
workplace exposures.   n

Alice G. McAfee (agmcafee@gmail.
com) is an attorney in Austin, texas.
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The midwinter meetings: Why Not Attend All 16?
By Mark Risk 

They are convened by different 
groups of people, in different plac-
es, and cover different subjects. 
But all midwinter meetings have 
one thing in common: They repre-
sent the best of what the Section 
has to offer for continuing legal ed-
ucation and professional growth.

This season’s 16 meetings of the 
Section’s standing committees also 
share a special enthusiasm for wel-
coming first-time attendees.

What if you were to attend all 
16 meetings this year? You would 
travel to great destinations, get an 
advanced education in all fields of 
labor and employment law, and dis-
cuss issues in informal settings with 
lawyers from all perspectives and 
practice types and with the govern-
ment officials who make and imple-
ment the law and policy. You would 
return to your office reengaged with 
our work. Of course, you would 
have to be reengaged—because you 
would have been out of the office for 
much of the winter. But were you to 
attempt it, your itinerary would look 
something like this. 

You would begin in Puerto Val-
larta, where the State and Local 
Government Bargaining and 
Employment Law Committee will 
meet January 26–28. As part of its 
substantive programs, the commit-
tee will consider state legislative 
initiatives directed at public sector 
employment. 

The ADR in Labor and Employ-
ment Law Committee will meet 
February 2–5 in Punta Pacifica, 
Panama. The review of develop-
ments in arbitration and mediation 
will include presentations by the 
committee’s scholar in residence, 
Professor Alexander J.S. Colvin of 
Cornell University.

The Employee Benefits Com-
mittee will meet February 15–18 in 
Coronado, California, featuring a 
discussion with Wall Street Journal 
reporter Ellen Schultz about her 
book Retirement Heist; a presenta-
tion by Phyllis Borzi, assistant sec-
retary of labor, Employee Benefits 
Security Administration; a discus-
sion with investment professionals 

who invest plan assets; and a range 
of panels reviewing developments 
in benefits law. 

Then comes a series of meet-
ings in Key West, beginning with 
the Federal Labor Standards Leg-
islation Committee, February 22–
24, to review developments in the 
dynamic area of wage and hour 
litigation. After that, the Section’s 
two great labor law committees 
continue their tradition of holding 
back-to-back meetings in a com-
mon city, permitting labor lawyers 
to attend both sessions. This year 
in Key West, the Committee on 
Development of the Law under 
the NLRA will meet Feb 26–29, fol-
lowed by the Committee on Prac-
tice and Procedure under the 
NLRA, February 29–March 3. Fol-
lowing another long tradition, the 
chairman, members, and general 
counsel  of the NLRB are expected 
to attend and participate. 

The Workers Compensation 
Committee will meet in San Anto-
nio, March 8–10, to review develop-
ments in that area of the law. Head 
next to Sarasota, where the Oc-
cupational Safety and Health Law 
Committee will meet March 13–16, 
featuring panel presentations by 
labor and management practitio-
ners and state and federal officials.   

The ides of March also bring 
the West Coast tour, beginning 
with the Railway and Airline 
Labor Law Committee in Laguna 
Beach, California, March 14–16. 
Then travel to San Francisco, 
where the Equal Employment Op-
portunity Committee will present 
its “National Conference on Equal 
Employment Opportunity Law,” 
March 21–24. The EEOC commis-
sioners will attend and speak, 
as will federal appellate Judges 
Marsha Berzon of the Ninth Circuit 
and David Tatel of the D.C. Circuit, 
along with a large number of of-
ficials from the EEOC, DOL, and 
the federal judiciary. EEOC Com-
missioner Victoria Lipnic will be 
among the presenters at the Ethics 
and Professional Responsibility 
Committee, which will meet in San 

Francisco, March 22–24, alongside 
the EEO conference and will offer 
some joint sessions. Ethics topics 
will include internal investiga-
tions, substance abuse, and the 
DOL persuader regulations. The 
Immigration Law Committee also 
will meet concurrently with these 
two groups on March 22–23. The 
Section is offering special pricing 
for joint registration for the EEO, 
Ethics, and Immigration meetings, 
which creates an unusual oppor-
tunity for employment lawyers to 
acquire ethics credits in programs 
designed especially for them. 

The Employment Rights and 
Responsibilities Committee will 
convene in Las Vegas on March 
28–31 with a broad program that 
will include a mock jury trial of a 
retaliation case. EEOC Commis-
sioners Victoria Lipnic and Chai 
Feldblum are both scheduled to 
speak. Come a day early for the 
full-day Employment Litigation 
Skills Program on March 27. 

On April 18–19, the Federal Ser-
vice Labor and Employment Law 
Committee will hold its midyear 
meeting in Washington, D.C., for 

lawyers whose practice involves 
federal sector employment issues. 

The Technology Committee 
hosts its annual “National Sympo-
sium on Technology in Labor and 
Employment Law” at New York Uni-
versity Law School on April 25–27. 
Topics at this lively meeting will in-
clude the forensic review of a hard 
drive, cyber crimes, social media, 
high-tech ethics, and the popular 
review of new technologies and 
gadgetry that individual lawyers 
can use in practice

If you are thinking, “This all 
sounds nice, but let’s face it, it’s not 
Paris,” you might have a point, but 
only a small one. The International 
Labor and Employment Law Com-
mittee will meet in Paris on May 
13–17. Topics include international 
corrupt practices, immigration 
issues, privacy rights across bor-
ders, and cross-border compliance 
programs. Why not combine at-
tendance at the meeting with a few 
extra days in France? After attend-
ing so many midwinter meetings, 
learning so much law, and meeting 
so many people, you will need a 
little R&R.   n
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New Lawyer Notes

The Fundamentals of Independent Contractors 
By Sarah P. Bryan

FedEx settled a case for $3 million 
involving the improper classifica-
tion of employees as independent 
contractors. In an unrelated case, a 
small construction company in 
Massachusetts was fined nearly 
$55,000 for improperly classifying 
workers’ status. A southern Califor-
nia maid service was ordered by a 
court to pay $3.5 million for similar 
violations.

These stories—and many oth-
ers—reveal the dangers of misclas-
sifying employees as independent 
contractors. Frequently, both em-
ployers and employees are un-
aware of the consequences of this 
distinction. An attorney, even a ju-
nior associate, has the ability to 
make a big difference for her client 
if she is able to spot this issue and 
effectively counsel the client.

Simply put, an independent con-
tractor is a worker who retains a 
certain amount of control over his 
or her working conditions. In con-
trast, an employee’s working con-
ditions are more restricted by the 
company.

Advantages exist that may moti-
vate a company to use an indepen-
dent contractor, or a fleet of inde-
pendent contractors, as opposed 
to employees. For example, compa-
nies using independent contractors 
may avoid certain types of federal 
and state taxes, obligations to pro-
vide employee benefits, and work-
ers’ compensation and unemploy-
ment insurance contributions.

Independent contractor status 
also can offer benefits to workers: 
They can set their own rules of 
business, develop a network of cli-
ents, be their own bosses, and re-
tain exclusive copyright ownership 
of any work they create.

Nonetheless, discovering that 
workers have been misclassified as 
independent contractors can be a 
company’s nightmare (or a plain-
tiff’s attorney’s dream). It may start 
with an Internal Revenue Service 
(IRS) audit of the company (or of 
the putative independent contrac-

tor), a request by the putative inde-
pendent contractor for workers’ 
compensation or unemployment 
payments, or a worker’s assertion 
that she is being improperly de-
nied overtime payments or other 
benefits. It can end with investiga-
tions by the IRS, state attorneys 
general or the Department of 
Labor, class action lawsuits, and 
large judgments like those men-
tioned above.

Assessing whether a worker is 
classified accurately as an inde-
pendent contractor requires a fact-
intensive analysis. For the new law-
yer, the IRS’s 20-factor test is a 
good starting point. Some of these 
factors include:

1. The level of control (i.e., how 
much control the company has 
over the worker with regard to 
when, where, and how the work 
is performed);

2. The amount of training the com-
pany provides to the worker;

3. The right to delegate to assistants;

4. The payment of travel and other 
business expenses;

5. The method of payment;

6. The availability of the worker to 
the public; and

7. The provision of tools and  
materials.

Notably, these factors are just con-
siderations and are not litmus tests.

Many courts have developed 
their own “tests,” which may be 
similar across different jurisdic-
tions but are not identical. Addi-
tionally, courts frequently take 
into account other factors unique 
to a given situation in determining 
whether a worker is properly clas-
sified as an independent contrac-
tor. Altogether, hundreds of differ-
ent facts can go into this inquiry. 
Counsel should consult case law to 
determine other questions fre-
quently asked by the courts in sim-
ilar situations.

To further complicate matters, 
different federal statutes call for 
different tests. For example, when 
applying the National Labor Rela-
tions Act (NLRA), the National 
Labor Relations Board uses a com-
mon law “right to control” test, 
with special emphasis on the de-
gree of investment by the worker 

and the opportunity for the worker 
to gain (or lose) money.

Under the Fair Labor Standards 
Act (FLSA), the courts apply an 
“economic realities” test. This test 
looks at both the right to control 
and whether the worker is econom-
ically dependent on the company.

Title VII uses yet a different test, 
which is a hybrid mix of the NLRA 
and FLSA tests and takes into con-
sideration both the common law 
right to control test as well as the 
economic realities test.

Finally, attorneys, companies, 
and workers should be aware of 
state and federal laws that super-
sede any of these analyses. For ex-
ample, under Virginia law (and in 
many other states), workers who 
deliver newspapers are, by statute, 
independent contractors. Similarly, 
licensed real estate agents working 
under a written contract on a com-
mission basis are independent 

contractors for federal tax purposes.
After making the relevant inqui-

ries (and, if a legal action has al-
ready begun, investigating the ap-
plicable law), the  attorney should 
research further to determine how 
the company uses the worker and 
whether the independent contrac-
tor designation is appropriate. No 

one factor is outcome determina-
tive; rarely will all of the factors in-
dicate decisively that the worker is 
one or the other. In many cases, 
the determination boils down to a 
judgment call. Given the real risks 
of incurring large penalties, coun-
sel is prudent to resolve close 
cases in favor of employee status.

When consulting with either a 
company or a potential plaintiff 
with an employment-related con-
cern, keeping this area of the law in 
mind is critical. Although it is rare-
ly a client’s primary concern, work-
er classification can prove to be a 
huge liability—or resource—for 
companies and workers.    n

Sarah P. Bryan (sbryan@littler.
com) is an associate at littler Men-
delson in Philadelphia. She is vice-
chair of the ABA young lawyers Divi-
sion’s labor and employment law 
committee.

No one factor is outcome 
determinative; in many cases, 
the determination of worker 
classification boils down to a 
judgment call.
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Class Litigation
continued from page 1

that is, decide the merits at the 
certification stage.  

Schnapper described the deci-
sion as unsettling standard class 
certification analysis. The majority 
accorded no deference to the trial 
judge and cast doubt on whether 
the traditional analysis for expert 
testimony, Daubert, applies in the 
class certification context. More-
over, Schnapper pointed out that 
the Court’s rejection of the plain-
tiffs’ statistics because the studies 
did not control for some factors is 
in tension with Bazemore v. Friday, 
478 U.S. 385 (1986), which held 
that statistical analyses need not 
include every conceivable variable 
to show discrimination by a pre-
ponderance of the evidence.

Schnapper noted that lower 
court cases discussing the implica-
tions of Wal-Mart are coming down 
each week, but are not citing each 
other. Practitioners preparing Wal-
Mart–related motions must read 
them all, he said.

In contrast to the mass confu-
sion left in Wal-Mart ’s wake, Justice 
Scalia’s decision in Staub v. Proc-
tor Hospital, 131 S. Ct. 1186 (2011), 
cleanly resolved a three-way cir-
cuit split on “cat’s paw” liability: 
when an employer is liable for an 
adverse action influenced by, but 
not entirely under the control of, 
a biased supervisor. The Court re-
solved the split by applying agency 
law for a three-part test.

First, the biased individual must 
be an agent of the employer, which, 
Schnapper noted, will sweep in 90 
percent of cases because most in-
volve supervisors. In contrast, a bi-
ased coworker likely will not meet 
the “agent” threshold. Second, the 
biased individual must have in-
tended to cause the particular kind 
of harm with the adverse action. 
Thus far, Schnapper observed, 
the lower courts have found the 
results of an adverse action were 
intended unless an employer 
pointed to another specific goal. 

Third, there must be proof that the 
biased individual was the proxi-
mate cause of the adverse action, 
doing away with the “independent 
investigation” defense.

Schnapper also discussed the 
latest in the Supreme Court’s grow-
ing jurisprudence on employer re-
taliation. In Kasten v. Saint-Gobain 
Performance Plastics Corp., 131 S. 
Ct. 1325 (2011), the Court held that 
the Fair Labor Standards Act’s 
(FLSA) prohibition on retaliation 
protects oral as well as written 
complaints. The Court declined 
to resolve the question whether a 
complaint to an employer—as op-
posed to an agency—is covered, 

even though that was the type of 
complaint Kasten had made, be-
cause Saint-Gobain had failed to 
raise that question in its petition 
for certiorari. Schnapper predicted 
that the Court is likely to address 
this question shortly, perhaps in 
response to a case currently in the 
Fourth Circuit, Minor v. Bostwick 
Laboratories, Inc.

Kasten’s substantive holding 
has obvious far-reaching impli-
cations for all employment law 
statutes. In addition, Schnapper 
pointed to two significant effects 

Kasten may have on statutory in-
terpretation generally.  

First, writing for the majority, 
Justice Stephen Breyer deferred to 
the views of the U.S. Department 
of Labor and Equal Employment 
Opportunity Commission (EEOC) 
on the meaning of the statutory 
language at issue. He noted that 
the agencies’ views were “consis-
tent with the Act” and emphasized 
the length of time the agencies had 
held their interpretation. These 
factors, Schnapper said, are new. 
Shortly after Kasten, the federal 
government utilized these factors 
successfully in Dell Products LP v. 
United States, 642 F.3d 1055, 1060–
61 (Fed. Cir. 2011). 

Second, Justice Breyer’s discus-
sion of the meaning of “file” may 
affect future statutory interpreta-
tion. Before Kasten, Schnapper 
said, when a court was presented 
with a question about the meaning 
of a provision, once it identified a 
plausible meaning, that meaning 
controlled the outcome. Justice 
Breyer, however, determined that 
“file” in the FLSA had several mean-
ings and that the analysis did not 
end there. He went on to analyze 
the purpose of the statute, the leg-
islative history, the state of literacy 
at the time of the Act’s passage, 
and the realities of federal law 
enforcement. This form of analy-
sis is a “change in methodology,” 
Schnapper said, with implications 

for litigation strategy where the 
meaning of a statute is at issue.

In another retaliation case, 
Thompson v. North American Stain-
less, 131 S. Ct. 863 (2011), the Court 
held that a worker who was fired 
after his fiancée and coworker filed 
an EEOC charge had a viable retali-
ation claim under Title VII. How far 
can such a third party suit extend?  
Burlington Northern & Santa Fe Rail-
way Co. v. White, 548 U.S. 53 (2006), 
answers this question: If the ter-
mination of the third party would 
deter the worker from protected 
activity, the suit will be allowed. 
Whether Thompson applies to 
other statutory schemes depends 
on the precise wording of the stat-
ute, because the Court said that 
third parties can sue if Congress 
authorized it. Schnapper stated 
that the Americans with Disabili-
ties Act and the Age Discrimination 
in Employment Act, which use the 
same language as Title VII, and the 
FLSA and Section 1983, which have 
similar language, likely will allow 
for third party suits. However, third 
party suits may not be authorized 
under the Family Medical Leave 
Act, and would be “harder to sell” 
under Title VI and Title IX, which 
have implied causes of action.

Schnapper concluded by pro-
viding insight into the hearts and 
minds of the current Supreme 
Court justices regarding employee-
employer relations. Notably, the 
Court granted certiorari in several 
retaliation cases that did not meet 
its usual standards: There was no 
clear circuit split in either Thomp-
son or Crawford v. Metropolitan 
Government of Nashville, 555 U.S. 
271 (2009). Schnapper said the 
recent cases show that the Court 
clearly has a “particular concern” 
about retaliation, which it views 
“as interfering with government 
administration.” Accordingly, the 
Court repeatedly has affirmed the 
breadth of the retaliation prohibi-
tions in U.S. employment laws. 
There seems no reason to think 
that this emphasis from the Court 
has reached its limits.   n

Hollis V. Pfitsch (hvpfitsch@legal-aid.
org) is a staff attorney in the employ-
ment law unit at the legal Aid Soci-
ety in new york city.

save tHe date

Wal-Mart leaves questions, Staub 
provides “cat’s paw” answers.  
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The Slow Dismantling of Golf’s Color barrier
By Avi Mermelstein 

events. In practice, however, the 
status quo remained.

In 1952, Spiller and several 
African American golfers—includ-
ing former heavyweight boxing 
champion Joe Louis—accepted 
invitations to the San Diego Open. 
The PGA withdrew the invitations, 
claiming they had been sent by 
mistake, sparking an outcry in the 
national media (including criticism 
from the prominent columnist 
Walter Winchell). In the end, Louis 
was allowed to play, and the PGA 
agreed to allow nonmembers to 
play in future tournaments if in-
vited by a sponsor. 

Following the San Diego tourna-
ment, Spiller and Sifford traveled 
to Arizona, attempting to qualify 
for the Phoenix Open. They ar-
rived at the first green to find the 
cup filled with human excrement. 
Although they eventually finished 
the tournament and played sev-
eral others, they were still dis-
qualified from joining the Tour as 
full-time members. It was not until 
the end of the decade that Spiller 
and Sifford saw the events set in 
motion to allow African Americans 
full PGA membership.

Although conflicting stories 
exist about whether it was Sifford 
or Spiller who brought this matter 
to Mosk’s attention, in 1961—with 
the 1962 PGA Tour Championship 
scheduled to be played in Los Ange-
les—Mosk threatened the tour with 
legal action if it barred a competitor 
due to race. When the PGA coun-
tered by threatening to move the 
tournament to a private club, Mosk 
insisted that he would take action 
just the same. He also wrote letters 
to fellow attorneys general, encour-
aging them to take similar stances. 

Finally, in November 1961, 
14 years after Jackie Robinson 
integrated baseball, the PGA 
unanimously removed the Cau-

casian-only clause, in an amend-
ment sponsored by its Georgia/
Alabama contingent.

Accounts of the story reference 
Mosk threatening the PGA with a 
“moratorium” or “taking legal ac-
tion” without describing Mosk’s 
legal basis. By 1960, it was settled 
law that public golf courses could 
not discriminate. In Holmes v. City 
of Atlanta, decided in 1955, the Su-
preme Court applied Brown v. Board 
of Education and similar decisions 
to public golf courses, striking down 
the “separate but equal” doctrine 
that had allowed segregation.

Private courses, however, had 
not yet been opened to African 
Americans nationwide. The Civil 
Rights Act of 1964 would prohibit 
segregation in places of public ac-
commodation, including “sports 
arena[s] . . . or other place[s] of ex-
hibition and entertainment,” such 
as venues for PGA tournaments. 
However, Mosk threatened his 
“moratorium” in 1960.

Mosk likely was relying on a 
recently amended California law 
that entitled each citizen to equal 
services “no matter what their 
race, color, religion, ancestry or 
national origin.” A 1959 amendment 
expanded the law’s coverage to “all 
business establishments of every 
kind whatsoever.” Mosk’s threat of 
legal action was indeed credible.

Although Charlie Sifford went 
on to become the first African 
American member of the PGA 
Tour, both he and Spiller were bit-
ter about the way professional golf 
had treated them. Spiller was nine 
years older than Sifford; the re-
moval of the Caucasian-only clause 
came at the twilight of his career, 
too late for him to qualify. As the 
first African American member 
of the PGA Tour, Sifford endured 
unequal accommodations, racial 
slurs, and death threats, especially 

in events held in the South. While 
he went on to become the first Af-
rican American to win a PGA Tour 
event at the 1967 Greater Hartford 
Open, his failure to qualify for or 
receive an invitation from the Mas-
ters left him jaded as well. He was, 
however, able to witness the emer-
gence of several prominent African 
American golfers who followed 
him on the tour, including Lee Elder 
and, of course, Tiger Woods.    n

Avi Mermelstein (am783@law.
georgetown.edu) is a third-year 
student at Georgetown university 
law center in Washington, D.c.
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Fifty years ago, Charlie Sifford 
became the PGA Tour’s first Afri-
can American member, aided by 
California Attorney General Stanley 
Mosk. But the battle to allow Afri-
can American golfers to compete 
regularly on the PGA Tour had 
taken a long time. 

In 1943, the Professional Golfers 
Association of America amended 
its constitution to limit its member-
ship to “professional golfers of the 
Caucasian race,” formalizing a pre-
existing fact: African Americans 
were disqualified from PGA Tour 
membership. The next decade and 
a half would see legal and athletic 
challenges to this rule and several 
half-measures before its abolition.

The experiences of Charlie Sif-
ford and Bill Spiller tell the story 
of this period. Sifford was the first 
African American golfer granted 
PGA Tour membership; Spiller was 
the last great African American 
golfer denied it. Barred from the 
PGA Tour, both played most of 
their tournaments in the tour’s 
African American equivalent, the 
United Golfers Association (UGA), 
supplementing their incomes 
by caddying and playing the few 
major white tournaments that al-
lowed them to enter.

It was one of these tourna-
ments, the Los Angeles Open, that 
paved the way for the first major 
legal challenge to the Caucasian-
only clause. There, in 1948, Spiller 
finished 34th—good enough to 
qualify for the PGA’s next major 
event, the Richmond Open, to be 
held in Richmond, California. The 
PGA, however, returned Spiller’s 
entrance fee and barred him from 
the tournament. Spiller sued the 
PGA and the Richmond club in a 
case that eventually settled, with 
the understanding that the PGA 
would no longer bar African Ameri-
can golfers from competing in its 

Charlie Sifford 
(top), bill Spiller 
(right) 

AP Photo/hArolD P. 
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v  indicates a standing committee 
midwinter meeting

2012
February 2–5

v  aDr in labor & employment 
law Committee
Punta Pacifica, Panama

February 15–18
v  employee benefits 

Committee
coronado, california

February 22–24
v  Federal labor Standards 

legislation Committee
Key West, Florida

February 26–29
v  Committee on Development 

of the law under the Nlra
Key West, Florida

February 29–March 3
v  Committee on Practice & 

Procedure under the Nlra
Key West, Florida

March 8–10
v  Workers’ Compensation 

Committee 2012 midwinter 
Seminar & Conference
Cosponsored by Tort Trial & 
Insurance Practice Section
San Antonio, texas

March 13–16
v  occupational Safety & Health 

law Committee
Sarasota, Florida

March 14–16
v  railway & airline labor law 

Committee
laguna Beach, california

March 21–24
v  National Conference on equal 

employment opportunity law
Presented by the Equal 
Employment Opportunity 
Committee
San Francisco, california

March 22–23
v  Immigration law Committee

San Francisco, california

March 22–24
v  ethics & Professional 

responsibility Committee
San Francisco, california

March 28–31
v  employment rights & 

responsibilities Committee
las Vegas, nevada

April 18–19
v  Federal Service labor & 

employment law Committee
Washington, D.c.

April 25–27
v  National Symposium on 

Technology in labor & 
employment law
Presented by the Technology 
in the Practice and Workplace 
Committee
new york, new york

May 13–17
v  International labor & 

employment law Committee
Paris, France

August 2–5
aba annual meeting
chicago, illinois

october 31–november 3
6th annual Section of  
labor and employment  
law Conference
Atlanta, Georgia

Why not attend a  
midwinter meeting? page 11
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