
IIn the first national survey of 
transgender discrimination, con-
ducted by National Gay and Les-
bian Taskforce and the National 
Center for Transgender Equality, 
respondents reported that they 
experienced unemployment at 
twice the rate of the general pop-
ulation. Fifty percent of respon-
dents reported that they had 
been harassed at work, and 26 
percent of respondents who had 
been employed reported that 
they lost a job because they were 
transgender or did not conform 
to gender stereotypes.

Title VII of the Civil Rights 
Act of 1964 does not explic-
itly prohibit discrimination 
based on sexual orientation 
or gender identity or expres-
sion. Historically, courts have 
rejected employment discrimina-
tion claims by LGBT employees 
because they interpreted Title 
VII to apply strictly to biological 
sex, holding that Congress had 
not intended to protect LGBT 
people when it passed the Civil 
Rights Act. But two Supreme 
Court decisions have prompted 
an evolution in the law toward 
use of Title VII’s sex discrimina-
tion provision to protect LGBT 
employees.

In Price Waterhouse v. Hopkins 
(1989), the Supreme Court held 
that gender stereotyping is a 
form of sex discrimination pro-
hibited by Title VII. After the 
plaintiff was denied a partner-
ship in a well-known accounting 
firm, a partner advised her to 
“walk more femininely, talk more 
femininely, dress more femi-
ninely, wear make-up, have her 
hair styled, and wear jewelry.” 

The Court held that Hopkins had 
an actionable Title VII claim 
because “[i]n forbidding employ-
ers to discriminate against 
individuals because of their sex, 
Congress intended to strike at 
the entire spectrum of disparate 
treatment of men and women 
resulting from sex stereotypes.”

The Supreme Court’s decision 
in Oncale v. Sundown Offshore Oil 
Services (1998) acknowledges 

that the application of Title VII to 
today’s workplace has evolved to 
cover situations Congress did not 
necessarily contemplate when it 
passed the statute. The plaintiff 
in Oncale presented evidence 
that his male coworkers physi-
cally assaulted and threatened to 
rape him, while his supervisors 
refused to take action to protect 
him. The Supreme Court held 
that Title VII prohibits sexual 
harassment of any kind, even 
when the harasser is the same 
sex as the harassment victim. 
The Court stated that, while 
male-on-male sexual harassment 
was not the target of Title VII, 
“statutory prohibitions often go 
beyond the principal evil to 
cover reasonably comparable 
evils, and it is ultimately the pro-
visions of our laws rather than 
the principal concerns of our leg-
islators by which we are 
governed.”

Following these two decisions, 
federal courts increasingly have 
held that Title VII protects LGBT 
employees from sex discrimina-
tion at work. Several courts of 
appeal have applied Price Water-
house’s sex stereotyping analysis 
to find that discrimination against 
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I their addresses; and (4) remain 
neutral in the union’s organiza-
tion efforts. Local 355 agreed not 
to “picket, boycott, strike, or take 
other economic action against 
Mardi Gras” and to“expend mon-
etary and other resources” to 
support the ballot proposition.

In 2008, NRTW filed suit in the 
Southern District of Florida on 
behalf of Mardi Gras employee 
Martin Mulhall, alleging that 
the MOU was an illegal “thing of 
value” under § 302. After the dis-
trict court twice dismissed the 
case, a two-judge majority of the 
Eleventh Circuit ruled that, while 
“[i]t is too broad to hold that 
all neutrality and cooperation 
agreements are exempt from the 
prohibitions in § 302[,] [e]mploy-
ers and unions may set ground 
rules for an organizing campaign, 
even if the employer and union 
benefit from the agreement.”

And while “innocuous 
ground rules can become illegal 
payments if used as valuable con-
sideration in a scheme to corrupt 
a union or to extort a benefit from 
an employer[,] . . . an employer’s 
decision to remain neutral or 
cooperate during an organizing 
campaign does not constitute a 
§ 302 violation unless the assis-
tance is an improper payment.” 
The Eleventh Circuit majority 
remanded the case to determine 
whether the MOU had a corrupt-
ing intent.

Court of International Trade 
Judge Jane Restani, sitting by 
designation, argued in dissent 
that the majority improperly 
inserted an intent standard. 
Because the Taft-Hartley Act 
“promote[s] both labor peace 
and collective bargaining,” it 
“cannot promote collective bar-
gaining and, at the same time, 
penalize unions that are attempt-
ing to achieve greater collective 
bargaining rights.”

Local 355 petitioned the 
Supreme Court for certiorari, 
and in December 2013, the Court 

a union’s request for or receipt 
of such things. The statute also 
makes it a crime “for any labor 
organization . . . to demand or 
accept from the operator of 
any motor vehicle . . . or the 
employer of any such operator 
. . . any money or other thing of 
value payable to such organiza-
tion . . . as a fee or charge for the 
unloading . . . of the cargo of such 
vehicle.” There are nine excep-
tions to the § 302 prohibitions, 
including, for example, payments 
to benefits funds. Penalties vary, 

with maximum fines of $10,000 
to $15,000 and maximum prison 
sentences of one to five years.

In 2004, Mardi Gras Gaming 
approached UNITE HERE Local 
355, the local hospitality work-
ers’ union, for support with a 
ballot proposition to license 
casino gaming. The two par-
ties entered into a fairly typical 
memorandum of understanding 
(MOU)—or “neutrality agree-
ment”—in which Mardi Gras 
agreed to: (1) recognize the 
union based on a card-check 
procedure; (2) give the union 
access to work premises dur-
ing nonwork hours; (3) provide 
the union a list of employees and 

In 2013, the Supreme Court 
decided UNITE HERE Local 355 
v. Mulhall (2013), a case in which 
a union and casino employer 
faced criminal charges for sign-
ing a neutrality agreement to 
set the ground rules for a union 
organizing campaign. An anti-
union advocacy organization, 
the National Right to Work Legal 
Defense Foundation (NRTW), 
sued the union and employer 
claiming that they had commit-
ted a felony under § 302 of the 
Labor-Management Relations Act 

(Taft-Hartley Act), which prohib-
its unions and employers from 
exchanging “money or other 
things of value.”

While the Supreme Court dis-
missed the petition for certiorari 
as improvidently granted, thus 
leaving unanswered the question 
of whether neutrality agreements 
constitute unlawful “things of 
value,” a strong dissent indicated 
that the Act might not provide 
for such a cause of action. 

Section 302 makes it a crime 
for an employer to “agree to pay, 
lend, or deliver, any money or 
other thing of value” to a labor 
union seeking to represent its 
employees, and it criminalizes 

dismissed the writ as improvi-
dently granted. Justices Breyer, 
Sotomayor, and Kagan dissented, 
preferring further briefing on 
Mulhall’s Article III standing, 
mootness, and the possible 
absence of a private right of 
action for § 302 claims.

In dismissing the writ, the 
Supreme Court seemed to implic-
itly acknowledge significant flaws 
in the case’s procedural pos-
ture. While a minor circuit split 
exists over whether § 302 prohib-
its some neutrality agreements 
tainted by corruption and extor-
tion, the split’s practical effects 
should be relatively minimal.

For now, unions and employ-
ers in the Eleventh Circuit will 
likely not prevail on motions to 
dismiss these claims but will 
have to wait until summary judg-
ment to have cases dismissed 
when, as in Mulhall, there was 
no corruption or extortion of 
the employer. In the rest of the 
country, meanwhile, courts may 
well continue to uphold neu-
trality agreements consistent 
with a Third Circuit holding that 
such agreements do not violate 
§ 302, Hotel Employees & Restau-
rant Employees Union, Local 57 v. 
Sage Hospitality Resources, LLC, 
(3d Cir. 2004), and the Fourth 
Circuit’s dismissal of an almost 
identical NRTW impact suit, 
Adcock v. Freightliner LLC, (4th 
Cir. 2008). NRTW filed another  
§ 302 suit in 2014 challenging the 
neutrality agreement between 
Volkswagen and the UAW at the 
Chattanooga auto plant. It later 
withdrew the suit after the UAW 
dropped its challenge to the 
union election results.  n

Court Declines to rule on Criminalizing Neutrality agreements
By Jonathan Harris

Jonathan Harris (jharris@
cwsny.com) is an associate at 
Cohen, Weiss & simon in new 
york City. this article is based on 
a paper presented at the 2014 
midwinter meeting of the section’s 
Development of the law Under the 
nlRA Committee. 

Circuits are split over whether the 
Nlra could prohibit a neutrality 
agreement in some circumstances, 
but the practical effects of the split 
may be minimal.
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I ruling says that education reform 
should be driven by how we 
fire teachers,” said CFT presi-
dent Joshua Pechthalt. “We 
think that completely misses the 
boat about what needs to hap-
pen in school,” he said, citing 
such issues as the proper train-
ing, mentoring, and evaluation of 
teachers, and funding for lower 
class sizes.

“Circumventing the legislative 
process to strip teachers of their 
due process rights will not 

improve student learning, will 
make it harder to attract and 
retain quality teachers in our 
classrooms, and ignores all the 
research that shows experience 
is a key factor in effective teach-
ing,” said NEA President Dennis 
Von Roekel.

Some critics of the decision 
contend that there is little or no 
evidence that teacher quality 
at low-income schools is worse 
than that at high-income schools 
and that California law provides 
ample opportunity to remove 
incompetent teachers. They 
argue that teachers who work 
with poor and minority students 
are often their best advocates.

In late August, Governor Jerry 

disproportionately.”
“The evidence is compel-

ling,” the court wrote. “Indeed, it 
shocks the conscience.”

Though the decision does not 
rule out the possibility of teacher 
tenure laws generally, it enjoins 
use of the laws currently on the 
books in California. If the deci-
sion is upheld on appeal, new 
legislation would be required for 
teachers to have any tenure pro-
tection. The court stayed the 
decision pending the appeal.

U.S. Secretary of Educa-
tion Arne Duncan said that he 
regarded the decision as a man-
date to fix problems that, among 
other things, “[fail] to identify 
and support our best teachers 
and match them with our needi-
est students.”

In a subsequent statement 
posted on the Department of 
Education website, Duncan urged 
the parties to negotiate a solu-
tion that would “recognize, as 
the court did, that the status quo 
is broken” and “get to work on 
alternatives” that would protect 
students and show respect for 
the profession of teaching.

Union officials strongly dis-
agreed with the decision. “This 

In a victory for nine public 
school students fighting what 
they said was deep rooted 
inequality in public education, 
a California court has ruled that 
state teacher tenure, dismissal, 
and layoff laws are unconstitu-
tional under the equal protection 
clause of the state constitution, 
invalidating five statutes.

Judge Rolf M. Treu of the 
Superior Court in Los Angeles 
issued the decision in Vergara 
v. California last June following 
a two-month trial held earlier 
in the year. While the plaintiffs 
were students, the lawsuit was 
coordinated and financed by Stu-
dents Matter, a nonprofit entity 
founded by Silicon Valley entre-
preneur David Welch.

The California Teachers 
Association, affiliated with the 
National Education Association 
(NEA), and the California Federa-
tion of Teachers (CFT), affiliated 
with the American Federation of 
Teachers, were intervenors in the 
case. They criticized the decision 
as an attempt by millionaires  to 
undermine the teaching profes-
sion while working to privatize 
public education.

The decision enjoined enforce-
ment of several related California 
statutes concerning tenure, dis-
missal, and layoff of teachers. 
It accepted plaintiffs’ argument 
that state law facilitated the 
presence of “grossly ineffective 
teachers” by requiring tenure 
decisions to be made after less 
than two years on the job, by 
making it too time-consuming 
and expensive to fire incom-
petent teachers, and by using 
strict seniority in layoff situa-
tions without regard to teaching 
competence.

Most crucially, the court found 
that the evidence showed that 
“the churning . . . of teachers” 
caused by the lack of effec-
tive dismissal statutes and the 
seniority rules “affect high-
poverty and minority students 

Brown filed a one-page notice 
of appeal stating that “[c]hanges 
of this magnitude, as a matter of 
law and policy, require appellate 
review.” The teachers unions and 
the California Department of Edu-
cation have also appealed Judge 
Treu’s decision.

In what may be evidence of a 
trend, two similar lawsuits were 
filed in New York in July 2014. The 
first was filed by the New York 
City Parents Union and the second 
by a group of seven families led 
by former CNN and NBC anchor 
Campbell Brown, who heads the 
Partnership for Educational Jus-
tice. As in Vergara, the plaintiffs 
in the New York cases argue that 
teachers earn tenure too easily 
and are too difficult to fire after 
they have obtained tenure.

The two suits may be consoli-
dated. Karen Magee, president of 
the New York State United Teach-
ers Union, has called the second 
suit “politically motivated,” argu-
ing that tenure enables teachers 
to speak freely against budget 
cuts and excessive standard-
ized testing and that poverty, 
violence, and underfunding of 
schools are among the real root 
causes of student failure.

It seems clear that legal chal-
lenges to state laws governing 
teacher tenure, dismissal, and 
layoff are not going away any 
time soon. Michelle Rhee, former 
chancellor of the Washington, 
D.C., schools, heads Students-
First, another group challenging 
tenure laws. Rhee’s group is 
reportedly considering filing 
additional suits in Minnesota, 
Connecticut, New Jersey, and 
Tennessee.   n

Teacher Tenure Challenged in California and New York
By Elana Hollo

Elana Hollo (elana.hollo@nlrb.gov) 
is a national labor Relations Board 
attorney in Philadelphia and an 
editor of LEL. the views expressed 
are her own and not necessarily 
those of the nlRB.

The California students who were the named plaintiffs in Vergara v. California 
appear with their attorneys outside los angeles Superior Court.      AP Photo/nICk Ut
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e
panel discussions in law schools across the country to discuss the 
many possible careers in the field and answer student questions about 
how to enter the profession, what courses to take, interviewing, and the 
like. The Section provides refreshments and sends informational mate-
rial to the schools for panelists to share with the students.

Local Section members are invited by the Committee to participate 
on the panels. The goal is to create panels that are diverse in every way, 
including race, ethnicity, and gender, as well as constituency and area of 
practice. As an in-house corporate counsel, I spoke on panels with law-
yers representing unions, government lawyers from various agencies, 
neutrals, academics, and lawyers from firms representing employees 
and employers. The students appeared very interested in the informa-
tive conversations about the various areas of practice. Although the 
program is not billed as a “hiring fair,” I know that careers have taken off 
as a result of contacts made during these law school programs. Please 
contact the Outreach to Law Students Committee co-chairs if you want 
to get involved in a program at a law school where you practice, or if 
you want to organize a panel at the law school from which you gradu-
ated. You will be very welcome.   n

Every month, the Section produces webinars that both inform Section 
members and provide speaking opportunities for them. The programs 
are about a wide variety of subjects, some at a basic level (called 
“Essentials”), which are intended for lawyers new to a particular topic, 
and others at a more advanced level. Recent programs have ranged 
from “Wage and Hour Essentials” to “Ethical Issues in Multi-Jurisdic-
tional Practice.” A number of programs are currently in development, 
including “Calculating Damages in Statutory Employment Cases,” the 
rights of LGBT employees (presented in cooperation with the ABA Com-
mission on Sexual Orientation and Gender Identity), wage and hour mis-
classification issues, and Essentials programs about written discovery 
techniques and deposition tactics in employment cases.

Watch for emails announcing the dates and times of these and other 
programs.

Be sure to save the date for a free CLE program on December 15 
about negotiating employment separation agreements. It will feature a 
mock negotiation conducted by Barbara D’Aquila, partner at Norton 
Rose Fulbright in Minneapolis, and the Section’s chair-elect, Wayne Out-
ten, of Outten & Golden in New York. It promises to be a lively session 
with pauses in the mock negotiation for comments from both sides.

Our CLE programmers are always seeking speakers. Participating is 
an excellent opportunity to become involved in the Section and to meet 
new people who share your interest in a particular issue or develop-
ment in the law. If you would like to serve as a speaker on a webinar, 
please enter your name in the Section’s Speaker, Moderator, Editor and 
Author Database, which is accessible from the Section’s homepage, 
www. americanbar.org/groups/labor_law.html. If you have an idea for a 
program, please contact one of the National Programs Subcommittee co-
chairs via the Section mailbox, laborempllaw@americanbar.org.

With the Department of Labor, the Section is cosponsoring a series, 
“SOX, OSHA and Beyond: Litigating Whistleblower Claims at the U.S. 
Department of Labor.” DOL Solicitor’s Office representatives and Section 
members are participating in these live CLE programs, which were 
kicked off in Washington, D.C., by Solicitor of Labor M. Patricia Smith 
and will conclude with a program in Denver on January 12. Information 
about the seminars is available at www.americanbar.org/groups/labor_
law/events_cle.html.

Midwinter Meetings
Most of the Section’s Standing Committees organize “Midwinter Meetings” 
over the course of the winter and spring. The programs focus on the sub-
stantive areas of practice in our field and provide high-level CLE and great 
networking opportunities. These meetings provide a great opportunity to 
bring the family and get together with old and new friends. Government 
officials, academics, and fellow practitioners from all constituencies meet 
and discuss cutting-edge issues, both in panel discussions and “after 
hours.” The schedule of Midwinter Meetings is included on the back 
page of this newsletter. 

Law Student Outreach
A dedicated group of Section members organize our Outreach to Law 
Students Committee. The purpose of this group is to interest students in 
labor and employment law so that we attract a motivated group of new 
lawyers to our field.

The Committee works with ABA student representatives to hold 
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Workplace Confidentiality, Courtesy rules: The board’s View
By Bryan Arnault

Bryan Arnault (btarnault@bklawyers.
com) is an associate at Blitman & 
king in syracuse, new york. this 
article is based on a paper 
presented at the 2014 midwinter 
meeting of the section’s 
Development of the law Under the 
nlRA Committee.

The board has found many 
courtesy rules inherently subjective, 
especially when they use ambiguous 
words such as “disrespectful” or 
“reputation.”

The National Labor Relations 
Board has issued a series of deci-
sions invalidating employer 
workplace rules and policies pro-
moting overbroad confidentiality 
and courtesy rules.

Many of the recent decisions 
involve nonunion employers not 
otherwise involved in labor 
disputes.

The Board’s role is to evaluate 
whether the employer policies are 
overly broad such that they 
unlawfully restrict employees’ 
rights under § 7 of the National 
Labor Relations Act. The Board 
grounds its evaluation of 
employer work rules in § 7 and 
§ 8(a)(1) of the Act. Under § 7, 
employees are vested with the 
right to engage in “concerted” 
activity for their “mutual aid or 
protection.” Section 8(a)(1) pro-
hibits employers from engaging in 
activity that interferes with, 
restrains, or coerces employees in 
the exercise of the rights guaran-
teed in § 7. Thus, employers may 
not implement work rules or poli-
cies that tend to interfere with, 
restrain, or coerce employees in 
the exercise of their § 7 rights.

The Board has determined 
that “the appropriate inquiry is 
whether the rules would reason-
ably tend to chill employees in 
the exercise of their § 7 rights.” 
Lafayette Park Hotel (1998) (rule 
unlawfully ambiguous because it 
could chill protected activity). 
Even if a rule does not explicitly 
restrict activity protected by § 7, 
the Board will find a violation 
upon a showing that: (1) 
“employees would reasonably 
construe the language to prohibit 
§ 7 activity”; (2) “the rule was 
promulgated in response to 
union activity”; or (3) “the rule 
has been applied to restrict the 
exercise of § 7 rights.” Lutheran 
Heritage Village-Livonia (2004).

Work rules must be read in 
the context of the document 
as a whole, and a violation will 
not lie simply because a clause 

“could” be interpreted to apply 
to protected conduct. Neverthe-
less, if the maintenance of the 
rule itself may inhibit employees 
from engaging in otherwise pro-
tected organizational activity, the 
rule could constitute a violation 
of the Act. Finally, any ambiguity 
in the rule or policy will be 
resolved against the drafter.

The current Board has empha-
sized the need for review of 
employer “confidentiality” rules, 
i.e., those prohibiting employees 
from sharing certain information 

with others, whether co-employ-
ees or third parties, in the 
absence of any shared employee-
employer relationship. An 
employer’s maintenance of gen-
eral rules prohibiting the 
disclosure of wage information, 
employee records, and personnel 
information and documents have 
all been found to be overly broad 
and violative of § 8(a)(1).

For example, an employer 
instruction to keep employee 
information “secure” and to use 
it only for its “intended purpose” 
violated the Act, as the terms 
could be interpreted by employ-
ees to include terms and 
conditions of employment. Fresh 
& Easy Neighborhood Market, 
(2014). In Fresh & Easy, the Board 
found the employer’s instruction 
overbroad because it could be 
understood by employees as a 
ban on discussing or disclosing 
employee wages and employment 
conditions. “The instruction to 
use information ‘only for the pur-
pose for which it was obtained’ 

reinforces the impression that 
the rule prohibits § 7 activity, as 
the Respondent’s business pur-
pose clearly does not include 
protected discussion of wages or 
working conditions with fellow 
employees, union representa-
tives, or Board agents.”

Thus, merely maintaining the 
provision interfered with 
employee rights and violated 
§ 8(a)(1). In dissent, Member 
Harry I. Johnson III contended 
that the instruction was not 
unlawful because, in context, the 

employees would not read the 
rule as precluding discussions 
about wages and working 
conditions.

Confidentiality rules have also 
been found to impact employee 
discipline, as employees’ § 7 right 
to engage in discussions about 
terms and conditions of employ-
ment includes the right to discuss 
discipline and disciplinary inves-
tigations. In Phillips Electronics 
North America Corp., (2014), the 
Board stated that “[a]n employer 
violates § 8(a)(1) when it prohib-
its employees from speaking with 
coworkers about discipline and 
other terms and conditions of 
employment absent a legitimate 
and substantial business justifi-
cation for the prohibition.”

The Board has also recently 
considered employer “courtesy” 
rules, i.e., employer attempts to 
control the interactions and 
relationships between co-
employees and between the 
employee and employer. The 
Board has found that many of 

these courtesy rules are inher-
ently subjective, especially when 
they use ambiguous words such 
as “disrespectful” or “reputa-
tion,” and may restrict employee 
criticism of terms and conditions 
of employment. Courtesy rules 
will be unlawfully overbroad 
where the rules chill employees’ 
§ 7 rights.

In Hills and Dales General Hospi-
tal, (2014), the Board found an 
employer maintained an unlawful 
work rule prohibiting employees 
from making “negative comments” 
about coworkers or “engaging in 
or listening to ‘negativity or gos-
sip.’” In so finding, the Board 
explained that “extrinsic evidence 
is not required to find that a work 
rule is unlawfully overbroad and 
ambiguous by its terms.” Impor-
tantly, the Board noted that 
“employee involvement is no guar-
antee that work rules will not 
infringe on § 7 rights; employees 
might well endorse an unlawful 
rule, knowingly or not, but their 
consent or acquiescence cannot 
validate the rule.”

The Board’s recent decisions 
provide an outline for drafting 
and evaluating work rules’ legal-
ity under the Act. Drafters should 
employ narrow language or con-
tain clear carve-outs for activity 
that may potentially infringe on 
§ 7 rights, identify the business 
interests implicated, and advise 
the employees of the activity the 
employer seeks to prohibit. The 
inclusion of a disclaimer or “sav-
ings clause” in a policy will not 
necessarily overcome an other-
wise unlawfully overbroad 
provision.  n
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t in studio art and animation 18 
months later.

Exactly what she would do in 
art was not foreordained, and 
she studied and explored widely 
in drawing, painting, animation, 
and printmaking. “I got good at 
getting people’s likenesses, and I 
thought for a while that I would 
make my living doing portraits. 
But they became routine; at a 
certain point I just didn’t enjoy 
doing them.”

As she took more classes in 
different fields, her interests 
moved away from representa-
tional art to what she terms 
“conceptual,” which lies some-
where between representation 
and abstract art. “It was more 
intellectually challenging, for me 
anyway.”

She was selected for residen-
cies at The Center for Books and 
Paper Arts, The Ragdale Founda-
tion, The City of Chicago Open 
Studio Program, and Cliffdwellers 
Club of Chicago, “artists colonies” 
where artists and writers worked 
on their projects in dialogue with 
one another. And she began to 
exhibit and sell some of her non-
representational drawings.

There is quite a bit going on in 
Fox’s work, which tries to reckon 
with time as well as space. Using 
recycled materials to make art 
that projects off the wall was an 
alternative way to draw. The 
materials are recognizable for 
their original function and often 
have decayed from their original 
state. It forces the viewer to con-
sider all of that, including the 
passage of time and the nature of 
the things that we throw away.

Positioned on the wall, in the 
light, the works try to use the 
shadows cast against the wall  
as an additional medium of 
expression. That the works may 
look different when shown in dif-
ferent places is just fine with 
Fox. They are like storytelling 
traditions in which the stories 
change over time.

acquired one of her pieces.
Her career had been headed in 

a different direction. She majored 
in engineering and materials sci-
ence at Northwestern University 
and got her law degree from the 
University of Chicago. After clerk-
ing at the U.S. Court of Appeals 
for the Fifth Circuit, she worked 
at Kirkland & Ellis for 11 years.

She had taken drawing classes 
through college, and she thought 
about paths not taken. “My dad 
was amazing at drawing, much 
better than I am,” she said. But 
his work as a patent lawyer and 
as the father of six kept him from 
keeping up with it, even as a 
hobby.

“I was working very long 
hours, many weekends, and 
between that and trying to see 
my friends there wasn’t much 
time to investigate what I might 
do in art, or anything else.”

And then came a little break. 
Returning to the office after a 
long trial, she said, “My plate was 
empty, and it gave me time to 
reflect.” A short time later she 
resigned her partnership and 
took a leave of absence.

She began taking classes at the 
School of the Art Institute of Chi-
cago and ended up earning a BFA 

The Chicago artist Deirdre Fox 
insists that she is drawing.

What is drawing, after all, but 
the use of physical materials like 
graphite or paint to make a rep-
resentation of something on a 
paper surface? Fox uses differ-
ent physical materials—plastic 
bags, disposable plastic bottles, 
and other thrown-away 
objects—to make representa-
tions in three dimensional 
space. “It is drawing in space,” 
she says, “using drawing con-
ventions in the creation of 
something that comes off the 
wall.”

In the 13 years since she left a 
law firm to take art classes, Fox 
has received numerous visual 
arts honors and awards, includ-
ing selection as a featured artist 
for Chicago Artists Month. Fox 
has received multiple grant 
awards from the City of Chicago/
Illinois Arts Council, among oth-
ers, and her artwork is exhibited 
nationally. Her work is in The 
Center For Books and Paper Arts, 
The Drawing Center Viewing Pro-
gram, and White Columns 
Curated Artist Registry, as well 
as in private art collections.

A high point came in 2007 
when the Art Institute of Chicago 

The Art Institute acquired Fair 
Brown and Trembling in Shadow: 
A Pictoral Interpretation, Fox’s 
2006 book/installation of photo-
graphed images of found paper 
(file folders, manila envelopes, a 
McDonald’s french fry holder, a 
hefty bag box, foil, and trash 
ties); her own drawings; and 
shadows that tell a story based 
on the Celtic version of the Cin-
derella fairy tale. Though not 
currently on display, it is part of 
the Art Institute’s Joan Flasch 
Artist Book collection.

In a strange way, it was Fox’s 
commitment to her art as an 
intellectual activity that moti-
vated her to resume the practice 
of law in 2009. “I still hope to 

Chicago artist Draws with Thrown-away materials
By Mark Risk

fox describes her pet portraits as attempts to “capture the essence of the 
beloved pet.”             All Photos By DeIRDRe Fox
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have my art on display in muse-
ums,” she says, “but I have 
learned that the things you need 
to do to get there are not the 
things you need to do to make 
money as an artist.”

She started her own practice 
in Chicago, then joined a group 
of Kirkland & Ellis alums who had 
started Scharf, Banks & Marmor. 
She tries to manage her schedule 
so that she can work on the cre-
ation and promotion of her art.

One change in her work life is 
the addition of more employment 
law. “It is people-oriented and 
story-oriented, and I have tried 
to keep my focus on areas of law 
with that kind of grounding.” 
Much of her employment 

practice is at the intersection of 
employment law and intellectual 
property. She has become an 
active member of the Section’s 
Employment Rights & Responsi-
bilities Committee, aided by a 
Section Development Fellowship, 
and she has written for LEL.

She has continued to achieve 
as an artist. In 2012, her work 
was selected to appear in the 
Midwest edition of New American 
Paintings, a book a based on an 
annual competitive selection by a 
jury of artists and critics. Her 
piece made from an automobile 
hubcap is on display through 
March 1 at the Museum of the 
Shenandoah Valley in Winchester, 
Virginia.   n

although the “flies” in Ponder appear 
suspended, each is attached to the 
wall. The three-dimensional illusion 
results from the arrangement of the 
flies in connection with the orientation 
of the walls. Ponder was a site-
specific installation at Peter Jones 
Gallery in Chicago in 2007. In that 
same year, it was reassembled and 
exhibited at evanston art Center in 
“Sheets, Planes and Pulp: Works on 
(and of) Paper.”

Peel Hide is a newspaper “hide” 
comprised of thousands of 
interlocking newspaper “bones” 
(taken from the Chicago Tribune over 
a two-week time period). It expands 
and collapses for hanging to fit within 
available exhibition space as small as 
1’ x 1’ x 1’ and as large as 6’ x 5’ x 2’. 
It was made and first exhibited at 
the City of Chicago’s now closed 
open Studio.

Harlequin: Detritus Voicing Distress 
was exhibited at St. louis artist 
Guild and Galleries as part of the ann 
metzger National all media memorial 
exhibition in 2012. The piece is part 
of a series that reclaims disposable 
containers before the containers end 
up in a landfill or the ocean. each 
Harlequin character expresses a 
particular emotion. Here: distress.

another in the physical doodle series, Fly 
is a gestural “drawing” made by sewing 
scraps of a paint-splattered plastic bag 
originally used as a protective shield 
for painting, instead of by drawing with 
pencil, ink, or paint. The physical doodles 
respond to the deceptively thin line 
between disposable and preservable.
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I or writ of mandamus.
Halliburton petitioned for a 

writ of mandamus seeking relief 
from what it described as “an 
unprecedented district court 
order” based on a “sweeping and 
novel legal theory” that “materi-
als and reports generated during 
a government contractor’s inter-
nal investigations cannot be 
privileged because they are 
‘undertaken pursuant to regula-
tory law and corporate policy 
rather than for the purpose of 
obtaining legal advice.’”

Halliburton cautioned that 
the district court’s ruling would 
have a chilling effect on corpo-
rate efforts to detect and address 
fraud internally because:

No public company, given 
widespread internal-control 
and auditing requirements 
under laws such as Sar-
banes-Oxley and the Foreign 
Corrupt Practices Act . . . 
—can claim privilege over 
materials generated in inter-
nal investigations, because 
all such companies face 
obligations under “regula-
tory law” . . . comparable 
to those the court held ren-
dered KBR’s investigative 
documents unprivileged.

D.C. Circuit Court Judges 
Thomas Griffith, Brett Kavana-
ugh, and Srikanth Srinivasan, in 
an opinion by Judge Kavanaugh, 
rejected the trial court’s distinc-
tions between the instant matter 
and Upjohn and denounced the 
trial court’s but-for test.

In rejecting the trial court’s dis-
tinctions, the D.C. Circuit found 
first that “a lawyer’s status as in-
house counsel ‘does not dilute 
the privilege’”; second, that 
investigations conducted by and 
communications with “non-attor-
ney agents of attorneys in internal 
investigations are routinely pro-
tected by the attorney-client 
privilege”; and third, that “nothing 

were not conducted in order 
to obtain legal advice. Rather, 
according to the relator, the 
investigations were conducted 
pursuant to existing obligations 
to clients, the government, and 
shareholders to investigate sus-
pected misconduct and to take 
disciplinary actions against 
employees if necessary. “The 
ensuing investigation was carried 
out for the compelling business 
purpose of determining whether 
to take disciplinary actions 

against [employees] and/or to 
detect fraud, contracting irregu-
larities and overcharges to the 
Government.”

District Court Judge Gwin 
conducted an in camera review 
of the documents in question 
before holding that the defen-
dants failed to demonstrate that 
the attorney-client privilege or 
work-product doctrine applied. 
Judge Gwin distinguished the 
case from Upjohn Company v. 
United States (1981) and applied 
a but-for test under which a com-
munication has no protection 
unless it “would not have been 
made ‘but for’ the fact that legal 
advice was sought.” Judge Gwin 
denied the defendants request 
that the decision be stayed 
and the opinion sealed while it 
sought an interlocutory appeal 

In June the U.S. Circuit Court 
of Appeals for the District of 
Columbia issued an exceptionally 
rare writ of mandamus in In re 
Kellogg Brown & Root, Inc. vacat-
ing a March 2014 decision by Dis-
trict Court Judge James Gwin and 
finding that documents relating 
to and created during a corpo-
rate internal investigation pursu-
ant to a mandatory compliance 
program are protected by attor-
ney-client privilege. See United 
States ex rel. Barko v. Halliburton 
Co. (D.D.C. 2014).

While the decision does no 
favors for qui tam relators or 
employees litigating against their 
employer, it does encourage 
businesses to maintain robust 
compliance programs and it 
allows general counsel to con-
duct thorough investigations 
with a lessened fear of corporate 
documents and findings being 
used in litigation.

In United States ex rel. Barko, 
plaintiff-relator Barko filed  
a qui tam action under the  
False Claims Act alleging that  
Halliburton and its subcon-
tractors used a subcontract 
procedure that vastly inflated 
the costs of constructing laundry 
facilities and providing laundry 
services on at least three mili-
tary bases. The United States 
declined to intervene and the 
matter was unsealed in 2 009.

During discovery, the rela-
tor sought documents relating 
to internal audits and investi-
gations. Halliburton produced 
some of the documents but 
claimed that attorney-client privi-
lege applied to others, including 
the entirety of its investigations 
conducted pursuant to its Code 
of Business Conduct (COBC).

A motion to compel filed by 
the relator argued that the COBC 
exists to meet the company’s 
obligations under Federal Acqui-
sition Regulations (FAR) and that 
the investigations in question, 
while guided by legal counsel, 

in Upjohn requires a company to 
use magic words to its employees 
in order to gain the benefit of the 
privilege for an internal investiga-
tion.” That is, employees need not 
be informed that they are being 
interviewed for the purpose of 
assisting the company in obtain-
ing legal advice.

The D.C. Circuit’s rejection of 
the but-for test recognizes that 
actions may be taken for two 
purposes, business and legal, 
and that “trying to find the one 
primary purpose for a com-
munication motivated by two 
sometimes overlapping purposes 
(one legal and one business, for 
example) can be an inherently 
impossible task.” As a result, 
the D.C. Circuit found that “it 
is clearer, more precise, and 
more predictable to articulate 
the test as follows: Was obtain-
ing or providing legal advice a 
primary purpose of the com-
munication, meaning one of 
the significant purposes of the 
communication?”

Companies today operate in 
an era of ever-increasing over-
sight and regulation. In order 
to ensure compliance with the 
law, companies must be able to 
obtain sound legal advice. Coun-
sel’s ability to render sound 
legal advice is predicated on 
its ability to gather an accurate 
factual foundation. The D.C. Cir-
cuit’s opinion recognizes this 
basic legal concept and will help 
ensure that companies are not 
chilled in their efforts to develop 
internal compliance programs 
and to prevent or address poten-
tial unlawful acts.   n

D.C. Circuit Protects attorney-Client Privilege
By Adam Augustine Carter and R. Scott Oswald

Adam Augustine Carter 
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com) and R. Scott Oswald 
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employment law group in 
Washington, D.C.

The D.C. 
Circuit’s test: 
Was obtaining 
or providing legal 
advice a primary 
purpose of the 
communication?
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tThe arbitration over the indefi-
nite suspension of Baltimore 
Ravens running back Ray Rice 
by the National Football League 
(NFL) has its roots in the inter-
play between the collective bar-
gaining agreement with the NFL 
Players Association (NFLPA) and 
what was once thought to be an 
aggressive “personal conduct 
policy” announced by the League 
in 2007. 

Rice was already serving a 
two-game suspension imposed 
by Commissioner Roger Goodell 
related to a domestic violence 
incident that occurred in an 
Atlantic City hotel elevator last 
February when a video of the 
incident was posted on the TMZ 
website. This prompted Goodell, 
already widely criticized for the 
leniency of Rice’s punishment, to 
increase the suspension. 

In August, Goodell announced 
that the League would review 
and strengthen its personal 

conduct policy and suggested 
that his suspension of Rice had 
been too lenient—without men-
tioning Rice by name. Following 
the release of the video tape in 
September, he issued the addi-
tional suspension, explaining that 
he changed it following his 
review of the video, in part 
because it was inconsistent with 
what Rice had told him about the 
incident.

In 2007, in the face of serious 
off-the-field criminal behavior 
by players, Goodell announced 
a new written policy giving him 
full authority to impose penal-
ties from fines to banishment 
from football-related to the off-
field behavior of any players or 
other team or League person-
nel. Although the new policy was 
supported by the union’s then-
Executive-Director Gene Upshaw, 
it was not the result of collective 
bargaining. 

The policy states that “while 

criminal activity is clearly out-
side the scope of permissible 
conduct . . . the standard of con-
duct for persons employed in the 
NFL is considerably higher. . . . As 
an employee of the NFL or a 
member club, you are held to a 
higher standard and expected to 
conduct yourself in a way that is 
responsible, promotes values 
upon which the League is based, 
and is lawful.”

The policy specifically men-
tions domestic violence among 
many other examples of 
improper conduct. 

It provides that a player disci-
plined under the policy may 
appeal and receive a “prompt 
hearing” under Article 46 of the 
collective bargaining agreement, 
to be conducted by the Commis-
sioner or his designee. The NFLPA 
is permitted to participate. The 
case is heard by either the Com-
missioner or his designee. 

Several players were sus-
pended under the policy, 
including the quarterback 
Michael Vick following his 2007 
guilty plea based on his involve-
ment in illegal dog fighting and 
euthanization.

The sports press has sug-
gested that Rice’s appeal of his 
suspension is rooted in the dou-
ble jeopardy argument that the 
collective bargaining agreement 
prohibits Goodell from punishing 
Rice twice for the same incident. 
But the text of Article 46 does not 
appear to prohibit that. Instead, 
it provides that both the Com-
missioner and a team may not 
discipline a player for the same 
act or conduct and that the Com-
missioner’s disciplinary action 
will supersede any disciplinary 
action taken by a team. 

Article 46 provides for expedited 

treatment of cases involving 
player suspensions that occur 
during the football season. 

The union announced in late 
September that the League had, 
for the first time, agreed that a 
neutral arbitrator would hear a 
player discipline case and that 
names were being exchanged 
between the parties. The union 
told the players that the move-
ment toward use of neutral 
arbitrators was a step toward a 
“fair personal conduct discipline 
process.” It was later announced 
that Barbara S. Jones, a former 
federal district judge now in pri-
vate practice in New York, had 
been chosen to hear the case. 

Hearings were held in New 
York in early November. It 
appears that Rice, who has been 
released by the Ravens, will not 
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rice Challenges Suspension under Nfl Conduct Policy
By Mark Risk 

Nfl Commissioner roger Goodell increased the suspension of baltimore ravens 
running back ray rice (above right) after release of a videotape. former u.S. 
District Judge barbara S. Jones is arbitrator in rice’s appeal. AP Photo/John RAoUx
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like that the person is identify-
ing as a transgender person.

EEOC’s Office of Federal Oper-
ations has found Title VII claims 
for lesbian and gay individuals 
actionable. In Veretto v. U.S.P.S. 
(2011), it found that a gay mail 
handler’s marriage to his male 
partner prompted harassment 
motivated by his suprvisor’s atti-
tudes about stereotypical gender 
roles in marriage. In Castello v. 
U.S.P.S. (2011), a lesbian mail 
handler alleged that she was 

harassed by a manager based on 
his view that having relation-
ships with men is an essential 
part of being a woman. And in 
Baker v. S.S.A. (2013), the EEOC 
found that a claims representa-
tive who alleged he was mocked 
as being effeminate had stated a 
claim that he was discriminated 
against for failure to match gen-
der-conforming behavior.

Some courts have limited Title 
VII’s reach in matters of same-sex 
harassment, however, even after 
the Court’s decision in Oncale. 
In Wasek v. Arrow Energy Ser-
vices, (6th Cir. 2012) and Kalich 
v. AT&T Mobility, LLC (6th Cir. 

courts have held that transgender 
individuals may bring Title VII 
employment discrimination cases.

Lesbian, gay, and bisexual 
employees may also be protected 
by Title VII when they are sub-
jected to same-sex sexual 
harassment or to discrimination 
based on sex stereotypes. For 
example, the plaintiff in Prowel v. 
Wise Business Forms, Inc. (3d Cir. 
2009) alleged he was chronically 
harassed by coworkers based on 
his “effeminate” gender presenta-
tion. Coworkers frequently called 
the plaintiff “princess” and “rose-
bud” and made comments about 
the way he walked and the 
clothes he wore. The Third Cir-
cuit found that while the line 
between gender and sexual orien-
tation can be blurry, a gay or 
lesbian plaintiff is not precluded 
from bringing a successful sex 
discrimination claim under Title 
VII based on gender stereotyping.

The EEOC has recently issued 
several decisions acknowledging 
the viability of sex discrimination 
claims by LGBT individuals. The 
Commission’s decision in Macy v. 
Holder (2012) recognizes that a 
transgender individual can state 
an actionable Title VII sex dis-
crimination claim if the employer 
discriminates because:

■■ the individual has expressed 
gender in a non-stereotypical 
fashion;
■■ the employer is uncomfortable 
with the fact that the person 
has transitioned or is in the 
process of transitioning; or
■■ the employer simply does not 

transgender individuals is sex dis-
crimination. In Schwenk v. Hartford 
(9th Cir. 2000), a case brought 
under the Gender Motivated Vio-
lence Act (which draws upon Title 
VII case law), the Ninth Circuit 
held that an attempted rape of a 
male-to-female transgender pris-
oner by a guard would be sex 
discrimination if the guard was 
motivated by the prisoner’s 
“assumption of a feminine rather 
than a typically masculine appear-
ance or demeanor.” The court 
found that the logic and language 
of Price Waterhouse overruled ear-
lier Ninth Circuit case law 
interpreting “sex” as excluding 
gender identity.

In Smith v. City of Salem (6th 

Cir. 2004), plaintiff, a fire fighter, 
transitioned from male to female, 
and alleged that as a result of the 
transition, plaintiff’s “conduct 
and mannerisms . . . did not con-
form with his employers’ and 
coworkers’ sex stereotypes of 
how a man should look and 
behave.” Finding that Smith had 
sufficiently pleaded claims of sex 
stereotyping and gender discrim-
ination, the Sixth Circuit 
concluded that “discrimination 
against a plaintiff who is a trans-
sexual—and therefore fails to act 
and/or identify with his or her 
gender—is no different from the 
discrimination directed against 
Ann Hopkins in Price Waterhouse, 
who, in sex-stereotypical terms, 
did not act like a woman.”

A growing number of district 

2012) the Sixth Circuit found that 
both plaintiffs failed to establish 
that the conduct of their super-
visors—their sexually offensive 
remarks and conduct––was 
“because of” sex. Applying Title 
VII cases to state law claims, 
the court relied on Oncale and 
focused on the issue of whether 
the supervisors treated men dif-
ferently than women, rather than 
on whether the workers were 
harassed because their behavior 
or mannerisms were not ste-
reotypically “male.” A trend is 

becoming evident, however: the 
law is evolving to cover discrimi-
nation Congress did not initially 
contemplate when it passed the 
1964 Civil Rights Act.  n

Mark Risk (mdr@mrisklaw.com) is 
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york City and an editor of LEL.
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and employment team at Practical 
law, a thomson Reuters legal 
solution. this article is based 
on a paper presented at the 
2014 midwinter meeting of the 
section’s employment Rights and 
Responsibilities Committee.

Title VII may also protect lesbian, 
gay, and bisexual employees against 
same-sex sexual harassment 
or discrimination based on sex 
stereotypes.

be playing for any team in the 
NFL this season.  

A 2011 note in the Cornell Law 
Review by Kelly M. Husid, now 
at Goodwin Procter in Boston, 
suggests grounds for a post-
arbitration judicial challenge. 
Because the personal conduct 
policy is not the result of bona 
fide collective bargaining, it is 
not clear whether a reviewing 
court would apply the so-called 
“nonstatutory labor exemption” 

to the collective conduct by the 
NFL and its member teams that is 
depriving Rice of his livelihood. 
This would leave a reviewing 
court to determine whether the 
personal conduct policy has 
more “procompetitive,” rather 
than “anticompetitive,” effects. 

On September 10, the League 
announced that it had retained 
former FBI director Robert Muel-
ler III, now of Wilmer Hale in 
Washington, to investigate its 

handling of the Rice incident and 
that his report would be released 
to the public. The union has 
hired Richard Craig Smith of Nor-
ton Rose Fulbright to conduct its 
own investigation and has asked 
for cooperation from the NFL and 
the Ravens. 

It is believed that both investi-
gations will run past the end of 
the current season in January. 
Goodell has targeted the Super 
Bowl, to be played on February 1, 

2015, as his target date for 
announcing changes to the per-
sonal conduct policy, and some 
commentators have suggested 
that the question of Rice’s status 
and punishment could get 
resolved at the same time.    n
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11th annual law Student
Trial advocacy Competition 
finals
January 24–25
U.s. Courthouse
new orleans, louisiana

Committee midwinter meetings
January 22–24
State & local Government 
bargaining & employment law 
Committee
los Cabos, mexico

February 4–7
employee benefits Committee
Coronado, California

February 12–15
aDr in labor & employment 
law Committee
Rancho mirage, California

February 24–25
federal Sector labor & employment 
law Committee
Washington, D.C.

February 25–27
federal labor Standards legislation 
Committee
Puerto Vallarta, mexico

march 1–4
Committee on Development of the 
law under the Nlra
kohala Coast, hawaii

march 4–7
Committee on Practice and 
Procedure under the Nlra
kohala Coast, hawaii

march 10–13
occupational Safety & Health law 
Committee
naples, Florida

march 11–13
railway & airline labor law 
Committee
new orleans, louisiana

march 15–17
National Symposium on Technology in 
labor & employment law
san Francisco, California

march 19–21
Workers’ Compensation Committee 
midwinter Seminar & Conference
Cosponsored by Tort,Trial and 
Insurance Practice Section
naples, Florida

march 24–28
employment rights & 
responsibilities Committee
naples, Florida

march 26–28
ethics & Professional 
responsibility Committee
naples, Florida

April 15–18
National Conference on equal 
employment opportunity law
Presented by the Equal 
Employment Opportunity 
Committee
miami Beach, Florida

may 3–7
International labor &  
employment law Committee
Barcelona, spain

For more event information, 
contact the Section office at 
312/988-5813 or visit  
www.americanbar.org/labor.

New Year’s Resolution:
attend a 2015 midwinter meeting
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