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Section Conference held in New orleans. Included on the program 
for the 1,350 lawyers in attendance was a traditional New orleans 
“second line” parade.          photo by Joel D’AlbA
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D the Court held that an arbitrator 
lacked authority to order arbitra-
tion on a classwide basis unless 
the parties’ agreement conferred 
such authority on the arbitrator.

 On remand, the Second Cir-
cuit stood by its holding.

 Meanwhile, the Court ruled in 
AT&T Mobility LLC v. Concepcion 
(2010) that the FAA preempted 
California state law, under which 
class action waivers in consumer 
contracts had been found uncon-
scionable. The Second Circuit sua 

continues the erosion of that 
principle, substituting a “newly 
discovered federal policy sup-
posedly expressed in the [FAA]” 
to enforce arbitration agree-
ments according to their terms. 

In Italian Colors, a group of mer-
chants who accept American 
Express cards brought an action 
alleging that American Express 
used its monopoly power to com-
pel merchants to pay excessive 
fees for transactions with the 
cards. Their agreement with Amer-
ican Express mandated arbitration 
and excluded class actions. 

American Express moved to 
compel arbitration, and the plain-
tiffs submitted an economist’s 
affidavit opining that the cost of 
expert antitrust analysis would 
greatly exceed the maximum 
recovery for an individual plain-
tiff, even after trebling damages. 
The Second Circuit held that 
such prohibitive costs made the 
class action waiver unenforce-
able, relying on the principle that 
the arbitral forum must be one in 
which the statutory rights may 
be effectively vindicated.

The Supreme Court vacated 
and remanded for reconsidera-
tion in light of its 2010 decision in 
Stolt-Nielson, S.A. v. AnimalFeeds 
International Corp. In Stolt-Nielson, 

Describing the 2012–13 term as 
“light” on employment cases, 
Professor Martin Malin singled 
out a commercial arbitration 
case as “the most significant 
decision for the law governing 
the workplace.” Malin, director of 
the Institute for Law and the 
Workplace at Chicago Kent Col-
lege of Law and an arbitrator and 
mediator since 1984, explained 
the major impact the Supreme 
Court’s decision in American 
Express v. Italian Colors may have 
on employer-mandated arbitra-
tion of federal statutory rights.

In Italian Colors, the Supreme 
Court held that the Federal Arbi-
tration Act (FAA) precluded 
courts from invalidating a con-
tractual waiver of class arbitra-
tion on the ground that a plain-
tiff’s cost of arbitrating an 
individual federal statutory claim 
exceeds the potential recovery. 
Malin explained that the Court 
had historically adhered to a 
principle of “procedural fair-
ness,” under which an agreement 
to arbitrate does not amount to a 
waiver of substantive federal 
statutory rights but, rather, 
merely changes the forum so 
long as these rights “may be 
effectively vindicated” in that 
forum. In his view, Italian Colors 

sponte reconsidered Italian Colors 
in light of Concepcion and reaf-
firmed its decision invalidating 
the class action waiver. 

The Supreme Court reversed. 
Justice Scalia, writing for the 
majority in Italian Colors, charac-
terized the Court’s statements in 
prior cases—that the arbitration 
forum must provide effective vin-
dication of the statutory right—
as dicta. He wrote:  “That it is not 
worth the expense involved in 

Italian Colors Called 2013’s most Significant Workplace Case
By Deirdre Fox
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Perfect attendance: Conferees Greet “New” Nlrb
By Emily R. Perez

Emily R. Perez (eperez@
hammondshinners.com) is at 
hammond and Shinners in St. louis. 
She is a vice chair of the planning 
committee for the Section’s 2014 
Annual Conference.

All five members of the first fully 
confirmed National Labor Rela-
tions Board since 2003 appeared 
on a joint panel at the Section’s 
Annual Conference. New mem-
bers Kent Hirozawa, Harry 
Johnson, Philip Miscimarra, and 
Nancy Schiffer joined veteran 
Chairman Mark Gaston Pearce to 
discuss case processing and the 
new member experience.

Member Miscimarra explained 
that the agenda room where 
cases are decided is a full house. 
The members, their chief coun-
sels, deputy chief counsels, and 
staff attorneys; Solicitor William 
B. Cowan; and Executive Secre-
tary Gary Shinners all attend case 
decision meetings.

Member Schiffer remarked 
that as a practitioner she often 
criticized the case decision pro-
cess, but “it’s very different from 
the other side,” and the members 
“labor over the language of deci-
sions because it matters.”

Commenting on the diversity of 
experience the Board members 
bring to the table, Member Schiffer 
explained that the members chal-
lenge one another, which “makes 
for better decisions.” While the 
members at times have opposing 
positions, Member Schiffer 
described the case decision process 
as a respectful, reasoned debate.

The members also commented 
on the importance of the National 
Labor Relations Act (NLRA). Mem-
ber Johnson expressed his belief 
that the Act “is the core of Ameri-
ca’s advancement as . . . a global 
economic power, while at the 
same time securing labor peace.” 
Chairman Pearce explained that 
he had to remind politicians of the 
Act’s significance, and that it could 
not be “put on the shelf” until 
political issues were resolved. 
With regard to the evolution of the 
Act in light of today’s technology 
and social media, Member Hirozawa 
explained that “it’s the Board’s job 
to adapt Board law . . . to the mod-
ern workplace.”

The Board members treated 
the audience to a presentation 
that was lighthearted at times. 
Showing his sense of humor, 
Member Miscimarra noted one of 
his early surprises: “It was unex-
pected that the chairman and I 
would embrace so many times.” 
Member Johnson jokingly said 
that “there was a hazing ritual, 
but I’m not at liberty to disclose 
what it was.”

Chairman Pearce also noted 
that “the American people owe a 
debt of gratitude” to former Acting 
General Counsel Lafe Solomon, 
and that Solomon will be missed.

Later in the day, Solomon joined 
General Counsel Richard Griffin to 
address attendees of the Confer-
ence’s “Meet the National Labor 
Relations Board General Counsel” 

program, which convened just 
three days into Griffin’s tenure.

Solomon and Griffin spoke 
briefly about NLRB v. Noel Can-
ning (D.C. Cir. 2013), which is 
currently pending before the 
Supreme Court. Griffin reminded 
the audience that the D.C. Circuit 
held that the Board panel, com-
posed of former members Sharon 
Block, Terence Flynn, and Bryan 
Hayes, unanimously and correctly 
decided the labor law question in 
that case (whether an employer 
unlawfully neglected to execute 
an agreement with a union). How-
ever, the court refused to enforce 
the Board’s order, finding that 

President Obama unconstitu-
tionally exercised his appoint-
ment power to name members 
Block, Hayes, and Griffin to the 
Board, and thus, when it decided 
Noel Canning, the Board did not 
have the three-member quorum 
required by New Process Steel v. 
NLRB (2010). Solomon conveyed 
his confidence that the Board’s 
position—that the Senate was in 
a valid recess when the president 
made the appointments—will ulti-
mately prevail.

Solomon noted that there were 
56 pending cases at various stages 
of litigation involving class action 
waiver issues like those the Board 
decided in D.R. Horton, 357 NLRB 
No. 184 (2011). Despite numerous 
appellate courts rejecting D.R. Hor-
ton’s invalidation of class action 
waivers, the Board continues to 
apply the decision’s rationale. Sol-
omon repeated his belief that D.R. 
Horton’s staying power will remain 
uncertain for a period of time. He 
was vindicated when the Fifth Cir-
cuit reversed D.R. Horton on 
December 3, 2013, finding its hold-
ing inconsistent with the Federal 
Arbitration Act as interpreted by 
the Supreme Court in AT&T Mobil-
ity LLC v. Concepcion (2011).

On the subject of the Board’s 
decisions on employer policies in 
the nonunion workplace, Griffin 
expressed his opinion that the 
decision in Lutheran Heritage Vil-
lage-Livonia, 343 NLRB 646 
(2004), made it more difficult to 
find employer policies violative 
of the Act. He explained that the 
“reasonable employee” factor of 
the Board’s analysis in those 
cases is not unique to this area 
of law. Ultimately, Griffin believes 
that the standard the Board 
applies to nonunion workplace 
policies is a reasonable develop-
ment of the law and “not an 
extraordinarily inappropriate 
application by a rogue agency to 
abuse people.” Griffin is open, 
however, to the idea of develop-
ing some sort of safe harbor prin-

ciple for these cases.
Solomon addressed his “nip in 

the bud” initiative, in which in 
cases the General Counsel finds 
meritorious, his office will seek 
10(j) injunctive relief reinstating 
fired workers pending resolution 
of the underlying unfair labor 
practice charges. Solomon noted 
that the program has netted 
$5,715,983 in back-pay awards and 
resulted in 496 employees receiv-
ing offers of reinstatement since its 
establishment in 2010. Characteriz-
ing 10(j) relief as an effective rem-
edy, not an extraordinary one, Sol-
omon expressed his belief that 
this initiative goes to the heart of 
the Act, and he described the pro-
gram as “a remarkable success.”

Griffin stated that he plans to 
continue to offer guidance to prac-
titioners in the form of General 
Counsel memoranda. Griffin 
hinted that guidance may be 
issued on “fractured” units once 
several pending cases are 
decided—including Macy’s, Inc., 
01-RC-091163; The Neiman Marcus 
Group d/b/a Bergdorff Goodman, 
02-RC-076954; and DPI Secuprint, 
03-RC-012019—to shed more light 
on the decision in Specialty Health-
care, 357 NLRB No. 174 (2011), 
enforced, 727 F.3d 552 (6th Cir. 
2013). Citing statistics indicating 
that the median unit size in Board-
conducted elections is 23–27 
employees, Griffin remarked that 
“Western Civilization has not 
declined and fallen because of rep-
resentation in small units.”

Solomon hopes that Griffin for-
gets that he has a four-year term 
because “you cannot underesti-
mate how long it takes to advo-
cate change.” Solomon’s advice 
for Griffin: “He should act like 
every day is his last day.”   n

Schiffer said 
she criticized 
the process as 
a practitioner, 
but “it’s very 
different from 
the other side.” 
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rewarded by receiving 30–50-per-
cent enrollment cost reductions.

The ACA increases the disclo-
sure requirements for plan partic-
ipants. For example, the cost of 
the healthcare plan will now be 
reported on an employee’s W-2 
statement, although the cost is 
not considered taxable income. 
The ACA will also increase trans-
parency of health plans through 
disclosures to the Department of 
Health and Human Services and 
the public.

The ACA also addresses an 
insurance plan’s denial of benefits 
to its participants. Broach 
explained that one key change 
brought about by the ACA is the 
internal appeals and external 
review process. For internal 
appeals, the Act requires insurers 
to adhere to a strict timeline and 
provide detailed information to 
individuals about reasons for 
denying a claim.

After the internal appeals pro-
cess has been exhausted, an indi-
vidual may request an external 
review of the insurer’s decision. 
External reviews will be con-
ducted by independent review 
organizations that do not have a 
connection to the health plans. 
These external review rules do 
not apply to grandfathered 
health plans.   n

“Maybe some of you have heard 
of this—the Patient Protection 
and Affordable Care Act . . . ?” 
asked Mary Ellen Signorille of the 
AARP Foundation Litigation in 
Washington, D.C., eliciting laugh-
ter from a packed room at the 
first plenary session of the Sec-
tion’s Seventh Annual Conference.

Signorille explained that the 
ACA has two main goals: to 
improve healthcare coverage in 
the United States and to reduce 
the number of uninsured Ameri-
cans—of which there are cur-
rently more than 57.5 million—by 
providing increased availability 
and access to coverage at an 
affordable price. The Act seeks to 
accomplish these goals through 
market reform, mandates and 
shared responsibility, and 
exchanges.

Judith P. Broach, of Broach & 
Stulberg in New York, said that, as 
a general matter, employer-spon-
sored healthcare plans must com-
ply with certain ACA reforms 
before 2014, including having no 
lifetime or annual dollar limits 
and providing coverage for chil-
dren up to age 26.

“Grandfathered” plans (those 
in existence and essentially 
unchanged since before March 
23, 2010) are exempted from some 
ACA reforms, including those cov-
ering preventative care or requir-
ing accountability for excessive 
premium increases.

Erin M. Sweeney, of Dickstein 
Shapiro in Washington, explained 
that one key change in the ACA is 
that, after 2014, all healthcare 
plans (except for grandfathered 
plans) must provide certain 
essential health benefits. 
Although many of these benefits 
will be defined at the state level, 
the ACA requires coverage for 
emergency services, hospitaliza-
tion, maternity and newborn care, 
mental health and substance use 
disorders, prescription drugs, 
preventative and wellness ser-
vices, and pediatric services.

Even though many provisions 
of the ACA were not in effect prior 
to 2014, significant litigation had 
already tested some of its key pro-
visions in 2013. Sweeney discussed 
the conflicting contraception man-
date decisions in the Tenth and 
Third Circuits, Hobby Lobby Stores, 
Inc. v. Sebelius (10th Cir. 2013) and 
Conestoga Wood Specialties Corp. 
v. HHS (3rd Cir. 2013). In Hobby 
Lobby, the Tenth Circuit held that 
for-profit businesses have religious 
rights in how they operate their 
businesses that are protected by 
the Religious Freedom Restoration 
Act (RFRA). The Third Circuit dis-
agreed in Conestoga Wood Special-
ties, holding that profit-making 
entities can invoke neither the 
RFRA nor the First Amendment’s 
Free Exercise Clause to protect 
their business operations. The 
Supreme Court granted certiorari 
in both cases.

The Act’s individual mandate is 
alive and well, having been 
upheld by the Supreme Court as 
constitutional under the Taxing 
and Spending Clause. Beginning 
in 2014, all individuals, with some 
exceptions, must maintain health 
insurance for themselves and 
their dependents. An individual 
who does not have insurance 
through his or her employer, Med-
icaid, or an ACA plan will face a 
penalty tax.

Since the individual mandate 
provisions of the ACA expand 
Medicaid to provide affordable 
options for poor individuals, the 
federal government is providing 
each state with funding to expand 
its Medicaid coverage by 2014.

Phyllis C. Borzi, assistant sec-
retary of Labor for the Employee 
Benefits Security Administration, 
discussed the Health Insurance 
Marketplaces, known as 
“exchanges,” that the ACA created 
to enable individuals and small 
businesses to purchase health 
coverage. The exchanges are 
intended to provide choice, 
affordability, and stable pricing 

and to allow individuals to com-
pare costs and benefits of differ-
ent plans.

States may choose to imple-
ment their own, state-run 
exchanges or to send residents to 
the federal exchange. Each state 
running its own exchange is to 
communicate with the federal 
government regarding eligibility 
and other issues.

The plans available through 
the exchanges will have different 
levels of coverage, ranging from 
the “Platinum” 90-percent cover-
age to “Immortals” coverage, 
which is only catastrophic cover-
age and only available to individu-
als under 30 years old. Borzi 
emphasized that an individual 
who is eligible for coverage 
through his or her employer is 
not eligible through the exchange.

The ACA contains not only an 
individual mandate, but also an 
employer mandate. Sweeney 
explained that large employers 
(those with over 50 full-time 
employees) are required to “pay 
or play”: they must either provide 
access to healthcare coverage to 
at least 95 percent of their 
employees or be subject to a pen-
alty if any of their employees pur-
chase insurance on the exchange. 
The Act defines “full-time 
employee” as those who work 
more than 30 hours per week. 
Sweeney warned, however, that 
employers attempting to limit 
employees’ hours to below 30 per 
week could be viewed as violating 
the Employee Retirement Income 
Security Act (ERISA).

In addition to providing cover-
age for health conditions and 
treatments, the Act also creates 
new incentives to enable employ-
ers to build on existing wellness 
program policies to promote pre-
ventative care. These wellness 
programs offer participants gym 
memberships, fitness assess-
ments, or weight-loss activities. 
By implementing such programs, 
employers may be financially 

Panelists review affordable Care act Issues
By Karen Kranson and Marisa Warren

Karen Kranson (karen.kranson@
acegroup.com) is a claims specialist 
at Ace Group in Jersey City, New 
Jersey. Marisa Warren (marisa.
warren@pedowitzmeister.com) is at 
pedowitz & Meister in New york City.
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We Need more lawyers to 
represent Human Trafficking Victims

By Joel A. D’Alba, Chair

Joel A. D’Alba (jad@ulaw.com) is a partner at Asher, Gittler & D’Alba in 
Chicago, where he represents unions, employees, and executive employees 
on employment-related matters.

Our Section is proudly celebrating the legacy of Frances Perkins by 
addressing two pressing workplace issues: human trafficking and the 
poor working conditions and wages of workers in the U.S. garment supply 
chain. Perkins was a principal investigator of the tragic 1911 Triangle 
Shirt Waist Factory fire; a leader in passing reform legislation in the State 
of New York to protect workers; and, as secretary of Labor, our country’s 
first female cabinet officer. From her work investigating why so many of 
Triangle’s young female garment workers died in the fire, Perkins 
emerged as a progressive social and labor reformer.

This year, as part of the Section’s focus on human trafficking and the 
poor working conditions of garment factory workers, we presented our 
annual Frances Perkins Pro Bono Award to the Global Freedom Center, a 
not-for-profit group dedicated to advancing the movement against human 
trafficking and combatting the low wages and poor working conditions 
that accompany it. We also took a leading role in drafting a major piece of 
model legislation on human trafficking and participated in discussions on 
the working conditions in factories that supply our major retailers with 
clothing. We are calling on members of the Section to become involved in 
providing legal services to victims of human trafficking through educa-
tion and action.

Although there is no unified definition of human trafficking, the Traf-
ficking Victims Protection Act, 18 U.S.C. § 1589, defines trafficking as 
recruiting, harboring, transporting, providing, or obtaining a person by 
any means in violation of laws prohibiting slavery, involuntary servitude, 
debt bondage, or forced labor. Section 1591 of the Act defines sex traffick-
ing as recruiting, harboring, transporting a person or benefiting finan-
cially from such actions to cause a person to engage in a commercial sex 
act or causing a minor to engage in a commercial sex act.

Human trafficking to the United States involves China, Thailand, Viet-
nam, Latin America, and Eastern Europe, including Russia, Ukraine, and 
the Czech Republic. Trafficking can occur in the form of debt bondage 
and appears in industries such as the sex trades, agriculture, manufac-
turing, restaurants, construction, and domestic work. The International 
Labor Organization estimated in 2012 that 21 million people were in 
forced or bonded labor, forced child labor, and sexual servitude. Yet, as 
the Global Freedom Center’s Executive Director Kavitha Sreeharsha 
explained, less than one percent of the millions of trafficking victims are 
identified and protected.

Suzanne Tomatore, director of the Immigrant Women & Children Proj-
ect of the New York City Bar Justice Center, a pro bono and legal services 
arm of the New York City Bar Association, was the keynote speaker at 
this year’s pro bono lunch at the Section’s 2013 Annual Conference. She 
explained that victims of trafficking are subject to economic, emotional, 
physical, and/or sexual abuse and that they are often exhausted due to 
overwork and sleep and food deprivation. The traffickers may be anyone: 
government employees, diplomats, pimps, managers of sex industry busi-
nesses, household employers, factory or restaurant managers, family, 
friends, neighbors, spouses, and partners. The victims are virtually 

invisible, but advocates with proper training can assist in identifying 
them and providing them with help.

The victims’ stories are compelling. Yesenia M., for example, was 
promised education if she worked as a home day care provider. Instead, 
her employer confiscated her documents, withheld her pay, gave her no 
days off, denied her telephone access, and controlled her movements. 
She was allowed to attend church, but only with the family for which she 
“worked.” Vicky F. fell in love, trusted her partner, and immigrated to the 
United States to save funds so that they could return to Mexico and build 
a life together. Once she arrived in this country, however, she was 
coerced into prostitution.

During a Section Conference panel on Comprehensive Immigration 
Reform, Becky L. Monroe, senior counsel to the assistant U.S. attorney 
general for Civil Rights, addressed the need for, and value of, civil and 
criminal litigation to control and prevent human trafficking. She high-
lighted a case in which a Philadelphia trafficker was sentenced to life in 
prison for making false promises to Ukrainian women, taking their docu-
ments, and threatening their families to force the women to work as 
laborers and cleaners for below the required pay. As a legal services law-
yer, Monroe met courageous women willing to stand up and testify about 
being forced to work under unacceptably harsh conditions. At the Depart-
ment of Justice, the FBI is investigating cases, and the Office of Special 

continued on page 10
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t themselves saddled with addi-
tional costs related to conduct-
ing internal investigations into 
charges of misconduct, as well as 
defending charges in the courts 
and before administrative agen-
cies. In short, employers lose pro-
ductivity and financial resources.

Strategies for resolving a 
“bully” issue in the workplace 
may depend on whether the bully 
is a supervisor or a co-worker. 
Clearly, when the bully is aligned 
with management, the targets 
and victims may be skeptical 
about whether the employer is as 
committed to “bully prevention” 
as it might be if the bully were the 
victim’s co-worker.

But now come the lawyers.
Can the government “bully-

proof” the workplace? Laws have 
been enacted in Canada (Quebec) 
and Australia (Victoria). Several 
states in the United State have 
drafted and submitted legislation 
to address workplace bullying, 
but none has passed through 
state legislatures.

Can the employer “bully-proof” 
the workplace? Can employers, 
through the enactment of well-
crafted rules and policies, pre-
vent bullies from causing havoc at 
work? Burrows opined that 
employers do not need additional 
rules to focus on bullying; rather, 
they need to enforce those rules 
that require employees to treat 
others with courtesy and respect. 
Rules specific to bullying can give 
employers problems when it is 
necessary to differentiate 
between an employee who is a 
“bully” and one who is simply 
rude and disrespectful.

LaClair, who is counsel for vari-
ous labor organizations, noted 
that well-intended “anti-bully-
ing” policies can run afoul of the 
National Labor Relations Act’s 
section 7 protections. For exam-
ple, under the NLRA, employers 
are prohibited from implementing 
work rules that restrain employ-
ees from exercising their rights 

56 percent of the time, while 
female bullies target women 80 
percent of the time.

The study defined “workplace 
bullying” as “repeated mistreat-
ment: sabotage by others that pre-
vented work from getting done, 
verbal abuse, threatening conduct, 
intimidation and humiliation.”

The economic impact of bully-
ing is admittedly difficult to calcu-
late, but bullying can have an 
enormous impact on both 
employees and employers. 
Employees who are bullied can be 

subject to psychological reper-
cussions that include feelings of 
stress, shame, low self-esteem, 
depression, and physical symp-
toms of high blood pressure, 
digestive issues, and stress head-
aches. A 2012 survey by Career-
Builder revealed that 17 percent 
of those who were bullied experi-
enced physical illness as a result 
and decided to quit their jobs.

Bullying at the workplace can 
cause employers to lose highly 
trained and talented workers to 
increased absenteeism and res-
ignations. Employers also find 

There was a time when “incog-
nito” only meant the concealment 
of one’s identity. Now it is also the 
name of a football player accused 
in an incident that has become a 
focal point for the national debate 
about bullying.

Whether the victim is a profes-
sional football player, schoolboy, 
army cadet, or Olive Oyl, the 
bully is the classic antagonist. In 
response to a bully, we look for a 
hero—someone who will gladly 
eat the spinach, turn his forearms 
into anvils, and give the bully 
what he has coming.

But did you ever imagine our 
hero would be an employment 
lawyer?

The timely topic of bullying 
was the focus of “Bullies in the 
Workplace,” a well-attended panel 
at the Annual Conference. Panel-
ists included Melinda Burrows, in-
house counsel for Outerwall, Inc.; 
Nina Pirrotti, of Garrison, Levin-
Epstein, Richardson, Fitzgerald & 
Pirrotti in Hartford; Brian LaClair, 
of Blitman & King in Syracuse; 
and Professor Lamont Stallworth, 
an industrial relations scholar at 
Loyola University in Chicago.

The significant interest sur-
rounding this topic was immedi-
ately evident when Moderator 
Monique Gougisha Doucette, of 
Ogletree, Deakins, Nash, Smoak & 
Stewart in New Orleans, saw a 
rush to the floor microphone by 
attendees who would not be 
denied the chance to share their 
own opinions.

How pervasive is workplace 
bullying?

The Workplace Bullying Insti-
tute, www.workplacebullying.org, 
commissioned a 2010 study by 
Zogby International that found 35 
percent of employees in the U.S. 
workforce have experienced 
workplace bullying first-hand, and 
another 15 percent have wit-
nessed it. The study revealed that 
62 percent of workplace bullies 
are males and 38 percent are 
females. Male bullies target men 

to engage in concerted protected 
activity. Well-intended workplace 
rules created to prohibit “bullies” 
from making harsh criticisms 
and public denouncements of 
their supervisors’ actions could 
discourage employees from 
freely exercising their section 
7 rights to discuss work-related 
complaints and, thus, subject 
employers to unfair labor prac-
tice charges. There may be a fine 
line between fighting bullies and 
repressing protected, concerted 
activity when the bully’s target/
victim is a management official.

Pirrotti said that in the 
absence of specific legislation 
addressing intimidating behavior 
at the workplace, different types 
of lawsuits can be brought against 
bullies. One cause of action, for 
example, would be intentional 
infliction of emotional distress. As 
one can imagine, however, law-
yers often become counselors in 
these types of cases, as they try 
to construct settlements that 
address the root concerns of the 
complained conduct in order 
both to remedy the emotional 
harm that has occurred and to 
prevent future conflicts.

Stallworth was quick to com-
ment that, while no qualitative 
studies link bullies in the work-
place to workplace violence, there 
is certainly a public perception of 
the connection. Stallworth, whose 
scholarship includes articles 
about bullying issues, empha-
sized that there are established 
conflict management methods 
that employers can use to resolve 
workplace hostility before any 
disputes get out of control.

In any event, bullies beware! 
Employment lawyers are creating 
crafty methods to prevent and 
rectify workplace intimidation.   n

The bully meets a New foe: employment lawyers
By Gary Bailey

Gary Bailey (gbailey@fop.org) is 
counsel for the Illinois Fraternal 
order of police and an associate 
editor of LEL.

Can the  
legal system  
“bully-proof”  

the workplace?
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the employee has to show that he 
or she could perform the essential 
job functions with or without a 
reasonable accommodation. The 
burden is on the employee to 
show an accommodation is 
“reasonable”—a low standard. The 
burden then shifts to the employer 
to show the accommodation poses 
an “undue hardship.” One panelist 
noted that, contrary to popular 
belief, an undue hardship expands 
beyond monetary hardships.

What should an employer do 
when the reasonable accommoda-
tion is not working? Robert L. 
Jones Jr., senior labor and 
employment attorney for Ameri-
can Airlines, stated, “reasonable 
accommodation is an ongoing 
process.” Specifically, he recog-
nized that because an employee’s 
condition may change over time, 
he or she may need a different 
accommodation as time passes. 
While Jones acknowledged that 
reassignment may be the only 
option at some point, he sug-
gested considering other accom-
modations first.

Another panelist recom-
mended engaging in the interac-
tive process to determine what 
subsequent accommodation the 
employee needs. Commissioner 
Feldblum agreed but reiterated 
that “[we] care about people stay-
ing connected to the workforce 
but not at the expense of jobs not 
being done,” reinforcing the 
importance of drafting job 
descriptions that focus on what 
the employer wants the position 
to accomplish.   n

I
What’s Trending with the aDa amendments
By T. Scott Kelly and Earlisha S. Williams

T. Scott Kelly (scott.kelly@ogletree 
deakins.com) is a shareholder and 
Earlisha S. Williams (earlisha.
williams@ogletreedeakins.com) 
is an associate at ogletree, 
Deakins, Nash, Smoak & Stewart 
in birmingham, Alabama. Kelly 
also serves as a co-chair for the 
Section’s Marketing Committee.

When the aDa was amended in 
2008, no one quite knew what  
would happen. Now, though,  
aDaaa decisions are developing  
a clearer pattern.

It could be said that when the 
Americans with Disabilities Act 
(ADA) was amended in 2008 
(ADAAA), disability law was like a 
box of chocolates: No one knew 
exactly what they were going to 
get. Interested parties awaited the 
results of a variety of cases with 
great anticipation as the courts 
pierced the outer shells of each 
claim and evaluated the facts in 
light of the amendments.

Now, nearly five years later, 
decisions under the ADAAA are 
beginning to develop clearer pat-
terns. Although decisions vary 
across a broad spectrum, some 
studies show the ADAAA has 
given more predictability to this 

area of law. In an informative pre-
sentation during this year’s Sec-
tion Conference entitled “The 
ADAAA: Five Years Later,” the 
panelists highlighted trends that 
have developed under the statute.

The ADAAA’s stated purpose 
is to provide a “national mandate 
for the elimination of discrimina-
tion.” With this purpose as their 
starting point, the panelists dis-
cussed one of the primary 
changes in the law: the broad-
ened scope of the term “disabil-
ity.” By expanding this term, Con-
gress disavowed several 
Supreme Court decisions that 
had previously restricted the 
scope of the ADA.

Before the amendments, plain-
tiffs had a very difficult time prov-
ing they had a “disability” as 
defined by the ADA. Although the 
ADAAA still defines a disability 

“as an impairment that substan-
tially limits one or more major life 
activities, a record of such an 
impairment, or being regarded as 
having such an impairment,” the 
amendments broadened its mean-
ing by expanding and redefining 
terms such as “major life activi-
ties” and what it means to be 
“regarded as” disabled. The 
amendments also specify that 
“disability” includes impairments 
that are episodic or in remission.

As a result, the amendments 
relaxed the standard for proving 
a disability, permitting more con-
ditions to fall within the scope of 
protection. Disabilities that have 
been recognized under the 

ADAAA include, but are not lim-
ited to, severe allergies, back 
pain, pregnancy-related impair-
ments, migraines, intellectual dis-
abilities, and carpel tunnel 
syndrome.

Citing a study by Stephen 
Befort, An Empirical Analysis of 
Case Outcomes Under the ADA 
Amendments Act, one panelist 
highlighted some of the trends 
discovered during this 40-month 
study. The research revealed that 
“the federal courts are granting 
employers a significantly smaller 
proportion of summary judgment 
rulings under the ADAAA on the 
basis of a lack of disability sta-
tus.” The study showed that, 
while employers won summary 
judgment on the issue of disabil-
ity in approximately 75 percent of 
pre-amendment cases, this per-
centage has decreased to 46 per-

cent in post-amendment cases.
Although plaintiffs have 

achieved more post-amendment 
victories on the issue of disability, 
they have not experienced similar 
results on the issue of whether 
they are “qualified individuals” 
under the ADAAA. Professor 
Befort’s analysis showed that, 
with respect to qualified status, 
judgments in favor of employers 
have increased from 28.2 percent 
to 47 percent.

A second panel, entitled “Who 
Is a Qualified Individual with a 
Disability,” addressed this issue 
more directly. Panelists began by 
noting that a qualified individual 
is one who can perform the 
essential functions of the posi-
tion, with or without reasonable 
accommodation. After establish-
ing this foundation, the panel 
used a fact-intensive hypothetical 
as the basis for its discussion.

EEOC Commissioner Chai Feld-
blum, who played a leading role in 
drafting and negotiating both the 
ADA and the ADAAA, stressed 
that the ADA’s goal is to keep peo-
ple with disabilities attached to 
the labor force only if they can 
perform essential job functions. 
Commissioner Feldblum distin-
guished between essential func-
tions, which she defined as “core 
duties of the position,” and quali-
fication standards or selection 
criteria an organization will apply 
to determine if a person can per-
form the job in accordance with 
employer expectations. Generally, 
deference should be given to the 
covered entity in defining the 
essential functions of the job and 
setting the expected level of 
performance.

Each of the panelists encour-
aged employers to consider what 
they want a position to accomplish 
when determining whether a func-
tion is essential or marginal. While 
the panelists’ opinions seemed to 
diverge when the topic of reason-
able accommodations was raised, 
they agreed that, to assert a claim, 
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I both men and women will use 
these programs.

Wiesenhahn suggested that 
companies simply tell employees 
what they are accountable for and 
not dictate how they go about 
reaching the end result, e.g., 
whether they work at 
home, at work, during 
certain hours, etc. All of 
the panelists emphasized 
that flexible work pro-
grams only go so far, and 
that women need to 
enlist their partners’ help 
in finding work-life 
balance.

Finally, the panelists 
discussed the “Power of 
the Purse” initiative. In 
this project, former ABA 
President Laurel Bellows 
and other prominent 
female attorneys are 
encouraging in-house 
general counsels to ques-
tion managing partners 
of law firms they are con-
sidering retaining about 
the experiences of the 
female attorneys at their 
firms, including matters 
such as the women’s sub-
stantive work, billing 
credit, and pay.

D’Alba described the questions 
as “intrusive” and questioned 
whether law firms would respond. 
Brown, however, assured him that 
firms would attempt to answer the 
questions to retain and/or acquire 
clients. Wiesenhan rhetorically 
asked, “Does diversity matter [to 
in-house counsel]?” and emphati-
cally answered, “Yes, because 
[law] is an art we practice and 
without diversity of opinion and 
experience, we aren’t going to get 
the best work product.”

Vorachek reminded the audi-
ence that such initiatives are not 
unique to the legal profession and 
suggested that law firms can learn 
a lot from their own clients, many 
of whom already have robust diver-
sity plans and truly value diverse 

Additionally, although statistics 
confirm that women are more 
prevalent in the workforce and 
are increasingly making at least 
as much as any men in their 
households, women with high-
level degrees still drop out of the 
workforce at a higher rate than 
men. D’Alba cited a survey of 
leading business schools, which 
revealed that, after a certain 
period of time, 95 percent of male 
graduates were still working full-
time, whereas only 71 percent of 
female graduates were.

Wiesenhahn asked whether it 
is simply a choice for women to 
leave the workforce, asking “why 
should we expect anyone—man 
or woman—entering the labor 
force [at an early age to] to con-
tinue working until retirement?” 
Rogers responded that she 
believes that, while it may be a 
choice to leave the workforce, 
artificial barriers, including, for 
example, the requirement of face-
time in a professional workplace 
where it might not be necessary 
for actual completion of the work, 
lead women to leave the work-
force at a greater rate.

Rogers noted that flexible work 
hours, onsite daycare, and com-
pany subsidies for daycare may 
also increase the number of women 
advancing in the legal profession. 
Brown emphasized, however, that 
it is important that employers not 
make assumptions about how a 
woman will want to balance work 
and life and to let her choose how 
to handle her situation.

Rogers indicated that, judging 
by her office’s workplace surveys, 
the government’s flexibility pro-
grams, such as scheduling flexibil-
ity and teleworking, have resulted 
in 86 percent of her employees 
believing that their office does a 
“great job” on work-life balance. 
Vorachek cautioned, however, that 
such benefits need to be equitable 
and stigma free. She commended 
employers that have implemented 
programs where the default is that 

It may seem to some that men 
still rule the world, including the 
legal profession. According to the 
panelists at the Section Confer-
ence’s Saturday plenary session, 
however, law firms, companies, 
government employers, and the 
ABA are making specific efforts 
to improve gender diversity and 
pay equity in the legal profes-
sions, and they can do more. 

In the session entitled ”Emerg-
ing Work/Career Balance and 
Stereotyping Issues in the Work-
place,” panelists Barbara Ber-
ish Brown, of Paul Hastings in 
Washington; Thomasina Rogers, 
chair of the Occupational Safety 
and Health Review Commission; 
Darlene Vorachek, of Abraham-
son Vorachek, & Levinson in Chi-
cago; and Carolyn Wiesenhahn, 
vice president and senior counsel 
for employment law at CVS Care-
mark suggested ways law firms 
and legal departments in govern-
ments and corporations can help 
female attorneys overcome gen-
der gaps associated with work 
assignments and pay.

Moderator Joel D’Alba, of Asher, 
Gittler & D’Alba in Chicago, struc-
tured the panel around the themes 
in Sheryl Sandberg’s widely read 
book Lean In and the new “Power 
of the Purse” initiative of the ABA 
Commission on Women in the Pro-
fession, through which the ABA is 
encouraging general counsels to 
use law firm selection methods it 
believes will lead to pay equity for 
female attorneys.

Brown described programs law 
firms are sponsoring to discuss 
various themes raised in Lean In. 
In these discussions, she has 
noticed that associates are partic-
ularly interested in “the cost of 
insecurity” that tends to plague 
women more than men. She 
explained that insecurity mani-
fests itself in women’s failure to 
promote themselves as much as 
men, including failing to negotiate 
for the best work assignments 
and higher pay.

teams. According to Vorachek, 
more diversity in pitches and on 
client teams actually increases 
law firms’ bottom lines.

D’Alba suggested that someday 
women will rule the legal profes-
sion. “You should not lose hope. 

Men may rule the world. But you 
should know what [International 
Monetary Fund Managing Director] 
Christine Legarde has said about 
this idea. . . . ‘When women are 
called upon to take action in times 
of turbulence, it is often on account 
of their composure, their sense of 
responsibility, and great pragma-
tism in delicate situations. An Ice-
landic private equity firm wholly 
managed by women is the only 
such fund to have made it through 
the crisis without any hitch.’”   n

Plenary Panelists “lean In” on Gender and Pay equity Issues 
By Molly Eastman

Molly Eastman (molly.eastman@
alaskaair.com) is a senior attorney 
at Alaska Airlines, Inc., and an 
associate editor of LEL. She serves 
as the AbA young lawyers Division 
liaison to the Section.
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Italian Colors
continued from page 1

Deirdre Fox (dfox@scharfbanks.
com) is counsel at Scharf banks 
Marmor llC in Chicago.

proving the statutory remedy 
does not constitute the elimina-
tion of the right to pursue that 
remedy.”

“In other words,” Malin said, 
“it doesn’t matter that the 
restrictions in the arbitration 
agreement make pursuing the 
remedy in the arbitral forum a 
fool’s errand.” 

Malin criticized the Court’s 
trumping state law of unconscio-
nability with an FAA policy in 
favor of enforcing arbitration 
agreements according to their 

terms, pointing out that the Act 
itself “expressly preserves such 
grounds that exist for not enforc-
ing any contract under state law.”

Noting that “[w]e are about to 
see the big divide over where this 
will lead,” Malin highlighted two 
very different interpretations of 
Italian Colors. In Chavarria v. 
Ralph’s Grocery Co. (9th Cir. 2013), 
the Ninth Circuit found an arbitra-
tion agreement unconscionable 
under California law where the 
employer “constructed an arbitra-
tion system that imposes non-
recoverable costs on employees 
just to get in the door.” The sys-
tem excluded JAMS (formerly 

known as Judicial Arbitration and 
Mediation Services) and the 
American Arbitration Association 
(AAA), allowed the employer to 
pick the arbitrator, required 
upfront equal apportionment of 
fees, permitted unilateral 
employer modification without 
notice, and required compliance 
with federal pleading rules. 

Meanwhile, in Elsevier Inc. v. 
Crockett (6th Cir. 2013), the Sixth 
Circuit enforced a class action 
waiver in a “one-sided” arbitra-
tion clause that “at every turn” 
made it “economically unfeasi-
ble” to pursue an individual 
claim over Lexis’s billing prac-
tices because the “same adhesive 
nature” did not render the Italian 
Colors agreement unenforceable.

“The [Italian Colors] Court’s 
illogical distinction between an 
arbitration provision that 
impedes the ability to prove a 
statutory claim and the ability to 
pursue the statutory claim in an 
arbitral forum reads like an open 
invitation to employers to place 
substantial restrictions in their 
arbitration plans,” Malin said.

Malin emphasized that Italian 
Colors (and Concepcion) “give 
employers a way to eliminate class 
action exposure by imposing arbi-
tration and class action waivers.” 
He continued, “Prior to Concep-
cion, very few of the arbitration 
agreements in employment arbi-
trations in which I presided had 
class action waivers. Since then, 
every single one does.” 

Malin predicted a looming 
“market correction.” One of his 
arbitration cases involved 40 
individual arbitration demands 
by former and current employees 
brought by the same law firm 
after enforcement of the arbitra-
tion agreement and class action 
waiver. Each employee noticed 
manager depositions and, Malin 
speculated, may have cost the 
employer “one million dollars in 
upfront fees,” since employers 
must pay the whole AAA fee at 
the beginning of the case. 

Malin also called attention to 
Comcast v. Berrin (2013), in 
which the Court ruled that a 
23(b)(3) class could not be certi-
fied because damages could not 

A resolution by the Sec-
tion leadership honoring 
former Section Chair 
William L. “Bill” Keller 
was presented to the 
family of the Dallas law-
yer shortly after his 
death in November.

Keller, who chaired 
the Section in 1988–89, 
was widely known for 
his long career as an 

attorney for management and for his many contributions to the 
profession.

Keller held undergraduate and law degrees from Southern Method-
ist University but began his studies only after completing his service 
as a bomber navigator and bombardier in World War II. His work at a 
Dallas law firm was interrupted by service at the NLRB in Washington, 
and after his return to Dallas, he became a partner in Clark, West, 
Keller, Butler & Ellis. He was mentored by Tom Clark, who would 
become a justice on the U.S. Supreme Court, and worked alongside his 
son Ramsey Clark, who would go on to serve as U.S. attorney general 
under President Johnson. A firm that he joined in 2001 later merged 
into Hunton & Williams, from which Keller retired as senior counsel 
shortly before his death.

He was remembered for his informal approach to labor disputes, 
including a time that he ordered cases of beer for workers who were 
picketing on a hot summer day. It is said that that gesture led to a res-
olution of the labor dispute.

“He was always doing stuff like that,” Steve McCown of Littler Men-
delson in Dallas told the Dallas Morning News. “He had kind of a 
unique approach to things. Everything was fun to him.”

Long a fixture at CLE programs in the profession, Keller developed 
a reputation in recent years in the international labor and employ-
ment law bar, and that contribution was a focus of the Section’s reso-
lution. In 1997 he agreed to lead the effort to organize a treatise on the 
labor and employment laws of other nations. Fifteen years later, the 
fourth edition of International Labor and Employment Laws is in the 
works, and periodic supplements have been published along the way.

Section Remembers Bill Keller
be measured on a classwide 
basis and the economist expert 
did not isolate the damages 
caused by the only viable anti-
trust theory present in the case. 
The Court subsequently vacated 
Ross v. RVS Citizens (7th Cir. 
2012), which upheld certification 
of two classes in an action alleg-
ing denials of overtime pay, for 
reconsideration in light of Com-
cast—even though predominance 
and damages had not been 
before the Seventh Circuit. 

Malin also discussed two dis-
crimination cases—decided along 
“usual ideological lines”—which, 
he asserted, also favored busi-
nesses and employers. First, in 
Vance v. Ball State University, a sex-
ual harassment case under Title 
VII, the Court restricted the defini-
tion of “supervisor” to exclude 
those who have the authority to 
direct actions of others but not to 
hire, fire, suspend, and reward.

Second, in University of Texas 
Southwestern Medical Center v. 
Nassar, the Court chose to distin-
guish the “long line of prior deci-
sions” that equated retaliation 
with discrimination in antidis-
crimination statutes that are 
silent on retaliation. It relied 
instead on Gross v. FBL Financial 
Service (2009) to hold that 
employees in Title VII retaliation 
cases must prove “but for” causa-
tion, rather than the lesser test 
provided in the Civil Rights Act 
of 1991. Malin agreed with the 
dissent that the notion that “pre-
cise prohibitions of retaliation 
should result in lesser levels of 
protection than vague broad pro-
hibitions of discrimination which 
implicitly prohibit retaliation just 
doesn’t compute.” 

Malin explained the Court’s 
motivation: “By insisting on a but-
for causation proof, we will send 
more of these retaliation claims to 
be resolved in summary judgment 
and protect employers from frivo-
lous claims,” and, coming full cir-
cle, he concluded, “Sounds like 
Concepcion.”    n
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Covenants Not to Compete: A State-by-State Survey, Ninth Edition

By Brian M. Malsberger; Board of Review Associate 
Editors: David J. Carr, Arnold H. Pedowitz and Eric 
Akira Tate; Committee on Employment Rights and 
Responsibilities

This respected and authoritative three-volume treatise delivers 
the information practitioners need to analyze, draft and litigate 
covenants not to compete and other restrictive covenants in the 

employment, partnership, franchise, license and sale-of-business contexts. Courts 
all across the U.S. have resolved a number of questions of fi rst impression that have 
a substantial and direct bearing on the enforceability of covenants not to compete 
in the nation today. Covenants Not to Compete: A State-by-State Survey 
discusses these decisions and identifi es issues with signifi cant splits of authority 
across the states. Additional Topics at the end of relevant chapters address make-
or-break issues, including context characterization: distributorship versus sale of 

business, effect of giving up competing business, grace periods to cure breach not 
presumed and effect of reemployment by same employer.

The Ninth Edition offers important updates including expanded discussions 
of temporal and geographic limits of enforceable covenants not to compete; 
assignability of noncompetition covenants; consideration required to 
support a covenant executed well after the commencement of employment; 
protectable interests; and remedies available for covenant breach, including 
injunctive relief and damages.

Visit www.bna.com/bnabooks/abalecnc for more detailed information.
>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>
2013/3 Volumes/6,792 pp. Hardcover
ISBN 978-1-61746-278-8
Order #2278/$705.00
SECTION MEMBER PRICE: $528.75
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The Family and Medical Leave Act, with 2013 Cumulative Supplement

Michael J. Ossip and Robert M. Hale, Editors-in-Chief (Main 
Volume); Gail V. Coleman and Indira Talwani, Associate 
Editors (Main Volume); Gail V. Coleman, Editor-in-Chief 
(2013 Cumulative Supplement); Federal Labor Standards 
Legislation Committee

A source of support in handling all aspects of the FMLA, The 
Family and Medical Leave Act focuses on responsibilities 

of both employees and employers under the Act. It provides thorough analysis of the 
statute, regulations, opinion letters and case law, and of the interaction of leave and 
other legal rights of employees.

The 2013 Cumulative Supplement delves into statutory and regulatory changes 
to the Act, specifi cally discussing cases involving substance abuse; various court 
approaches to caring for family members; the interplay between the FMLA and 

employer policies; ramifi cations of the Supreme Court’s decisions in Gross v. 
FBL Financial Services, Inc. and Coleman v. Court of Appeals of Maryland; and 
developments relating to the military leave provisions.

Visit www.bna.com/bnabooks/abalefmla for more detailed information.
>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>
2006/980 pp. Hardcover
ISBN 978-1-57018-290-7
Order #1290/$345.00 
SECTION MEMBER PRICE: $258.75

2013 Cumulative Supplement
ISBN 978-1-61746-062-3
Order #2062/$245.00
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SUPPLEMENT!The Fair Labor Standards Act, Second Edition, with 2013 Cumulative Supplement

Ellen C. Kearns, Editor-in-Chief (Main Volume); Dennis 
M. McClelland and Aaron D. Kaufmann, Editors-in-Chief 
(2013 Cumulative Supplement); Federal Labor Standards 
Legislation Committee

The Fair Labor Standards Act, Second Edition is a 
reference of fi rst resort for advising clients, analyzing fact 
patterns and litigating cases. It contains discussion of collective 

action litigation brought under the FLSA by individual private plaintiffs; “hybrid” 
actions involving both state law and federal law claims; and elements of enforcement 
actions and litigation brought by the Secretary of Labor.

The 2013 Cumulative Supplement contains important updates, including 
analysis of the Supreme Court’s decision in Genesis HealthCare Corp. v. 
Symczyk; recent cases addressing employee versus independent contractor 
status; developments in case law on joint employer status and individual liability 
of owners and corporate offi cers; recent litigation over the compensability of 

preparatory and concluding work tasks; case law developments on calculating 
overtime pay when employees have been misclassifi ed as exempt; new case law 
involving who may participate in valid tip pool arrangements; and developments 
in FLSA retaliation law, including a survey of district court decisions interpreting 
Kasten v. Saint-Gobain Performance Plastics Corp. 

Visit www.bna.com/bnabooks/abalefl sa for more detailed information.
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Mark F. Vetter of Waukesha, Wisconsin, was awarded the Section’s 
2013 Arvid Anderson Public Sector Attorney of the Year Award. The 
award is given in November to an attorney who has devoted his or her 
career to the advancement and development of public sector and 
employment law at the state and local government levels.

Vetter passed away in January after a courageous battle with cancer.
Vetter, a founding partner of Buelow, Vetter, Buikema, Olson & Vliet, 

LLC, represented management in labor, employment, and school issues 
for over 40 years. Vetter spent his career actively involved in negotiat-
ing labor contracts, arbitrating contract grievances, and prosecuting 
disciplinary cases, as well as defending unfair labor practice com-
plaints and discrimination and harassment allegations.

Vetter served as management co-chair of the Section’s State and 
Local Government Bargaining and Employment Committee. A gifted 
speaker, Vetter was frequently chosen as a panelist in recent years to 
address the controversial changes made to the collective bargaining 
laws involving Wisconsin public sector employees.

“I was there at the start, middle, and what might be characterized 
as the conclusion of public sector labor relations in Wisconsin,” he 
said in his award acceptance statement. “It was an exciting opportu-
nity, and one to which few practitioners can lay claim.”

Vetter served as president and Board member of the Wisconsin 
School Attorneys Association, and he received its 2011 George Tipler 
Medal for Distinguished Service in School Law. Vetter also served as 
president of the Labor Law Section of the State Bar of Wisconsin and 
was a fellow in the College of Labor and Employment Lawyers.

The award was presented in New Orleans at the Annual Confer-
ence. First awarded in 2009, it is named for Arvid Anderson, a pioneer 
in public sector labor law. Anderson, the first recipient of the award, 
served as commissioner of the Wisconsin Employment Relations Com-
mission from 1948 to 1967 and then as chairman of the New York City 
Office of Collective Bargaining from 1968 to 1987.   n

Human Trafficking
continued from page 4

Counsel advises individuals and 
companies on human trafficking 
and the need for training in identi-
fication and prevention.

For these reasons, the Section 
has endorsed the recommenda-
tions of our Pro Bono Committee 
to encourage members to take an 
active role in assisting trafficking 
victims and training clients on 
how to identify and protect vic-
tims. Members from all constitu-
encies can participate. The Global 
Freedom Center’s Kavitha Sree-
harsha gave some concrete exam-
ples of ways we can help.

 n Pro bono attorneys can par-
ticipate by, for example, filing 
motions to vacate criminal 
convictions, helping to identify 
trafficked persons, and initiat-
ing actions against traffickers.

 n Prosecuting attorneys with 
proper training can assist traf-
ficked people by improving 
coordination and collaboration 
with victim service providers. 
Defense counsel can provide 
the critical service of identify-
ing persons who are actually 
victims, rather than perpetra-
tors, of trafficking.

 n Immigration attorneys with 
training can help trafficked 
undocumented workers obtain 
specialized immigration relief 

available for victims.
 n Corporate counsel who 
receive human trafficking 
training can assist their clients 
in avoiding criminal liability 
and preserving their pub-
lic reputations by adhering 
to compliance requirements 
regarding slavery in their com-
panies’ supply chains.

 n Union lawyers can advise their 
clients about the compliance 
protocols and the importance 
of identifying victims.

See Kavitha Sreeharsha, Taking 
on Human Trafficking: A Role for 
Every Lawyer and Every Bar Asso-
ciation, 37 ABA BAr LeAder, no. 6 
(July 2013).

We can all also work within our 
communities to advocate for the 
many nonprofit groups working 
on these problems. At the state 
legislative level, our members can 
advocate for passage of the model 
legislation drafted by the Uniform 
Law Commission on the Preven-
tion of and Remedies for Human 
Trafficking with assistance from 
LEL’s human trafficking task force. 
This legislation, adopted in July 
2013, defines coercion, debt bond-
age, human trafficking, labor ser-
vices, sexual activity, and victim.

Our Section’s representatives 
spent considerable time on the 
model legislation, which provides 
that a business may be prosecuted 
“if the entity knowingly engages in 
conduct that constitutes human 
trafficking or an employee or non-
employee agent of the entity engages 
in conduct that constitutes human 
trafficking and the conduct is part 
of a pattern . . . for the benefit of 
the entity . . . .” The Section’s lead-
ership fully supports this legisla-
tion and urges you to do so as well.

The Section’s work also extends 

to those laboring under danger-
ous and deadly conditions and for 
low wages because such condi-
tions often signify human traffick-
ing. Our task force has been work-
ing with the Business Law Section 
on its proposal for a House of Del-
egates resolution dealing with the 
substandard conditions of supply 
chain workers, such as those that 
led to the May 2013 collapse of a 
Bangladeshi garment factory. The 
collapse, which killed 1,129 work-
ers and injured 2,515, is consid-
ered the deadliest garment factory 
accident in history.

Our Section reached a consen-
sus to support this resolution as 
to the ABA Model Business and 
Supplier Policies on Labor Traf-
ficking and Child Labor, and we 
have commended the Business 
Law Section and other groups on 
their efforts to provide these prin-
ciples to guide the business com-
munity in the fight against human 
trafficking. However, the Section’s 
Union and Employee and Individ-
ual Employee Caucus is concerned 
that the accompanying report’s 
commentary and guidance “sets 
the bar too low for implementing 
the black letter model principles,” 
and it does not fully concur in the 
report. The Caucus offered an 
alternative model policy for the 
business community that is based 
on various principles, including 
those developed by the Coalition 
of Immokalee Workers’ for its  Fair 
Food Program, which addresses 
human trafficking and other 
human rights abuses in the Florida 
tomato industry. The policy has 
been adopted by agreements 
between the agricultural workers, 
growers, and businesses in the 
restaurant and grocery industries. 
Even with this caveat, the Section 
stands united with ABA entities to 
develop resources for businesses 
consistent with black letter princi-
ples to end human trafficking.

Additional Section work 
includes collaboration with the 
ABA Task Force on Human Traf-
ficking to develop training proto-
cols to more efficiently identify 
victims and provide emotional, 
social, and legal support. You 
may contact the Section office to 
offer your assistance.   n

Arvid Anderson Award to Mark Vetter

The Coalition 
of Immolakee 
Workers 
seeks to enlist 
corporations 
to help prevent 
labor abuses in 
agriculture.
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hHow a unanimous Supreme Court 
came to reverse Muhammad Ali’s 
conviction for refusing induction 
into the armed forces is a story in 
which the justices, as much as 
the champ, are the protagonists. 
In Muhammad Ali’s Greatest Fight, 
Stephen Frears’s crisp 2013 HBO 
film about Clay v. United States, 
Justice John Marshall Harlan—
the conservative justice said to 
have been persuaded by a law 
clerk to change his preliminary 
vote to affirm Ali’s conviction—is 
the featured heavyweight.

Ali’s extraordinary talent, artic-
ulateness, and instinct for show-
manship made him more than a 
great athlete. A 2000 book by 
journalist Max Wallace and Ali’s 
long-time photographer Howard 
Bingham serves as a reminder 
that the 1960s, the period in 
which he competed, began in the 
shadow of the civil rights move-
ment and ended in the context of 
widespread opposition to the 
Vietnam War, all of which contrib-
uted to making Ali an icon.

The nation still favored the 
Vietnam War when Ali, who as 
Cassius Clay had defeated Sonny 
Liston for the heavyweight title in 
1962 and then announced his 
membership in the Nation of 
Islam, was drafted. Ali’s boxing 
prowess, combined with his 
cocky attitude, may have had 
something to do with his selec-
tion for service.

When Ali failed the Selective 
Service’s analytical test, that 
might have ended the issue. But 
two years later, in a move many 
thought was aimed at Ali, the 
Selective Service loosened the 
test requirements just enough 
that he qualified. Ali’s public 
statement that he “ain’t got no 
quarrel with the Viet Cong” 

antagonized many Americans but 
also contributed to the emerging 
opposition to the war.

After he exhausted the local 
draft board proceedings, Ali’s 
application for conscientious 
objector status moved to the Jus-
tice Department, where the hear-
ing officer, a retired Kentucky 
appellate judge, heard testimony 
and recommended that the con-
scientious objector claim be sus-
tained. The Justice Department 
nevertheless recommended to 
the draft board that the applica-
tion be denied.

When Ali refused induction, 
he was criminally charged, con-
victed by a jury, and sentenced 
to five years in prison. The Fifth 
Circuit affirmed, rejecting all of 
his defenses, including his claim 
that he was a minister in the 
Nation of Islam.

Boxing authorities stripped 
him of his title. Although his sen-
tence was stayed pending appeal, 
state boxing commissions would 
not authorize any fights for him, 
and, by revoking his passport, the 
federal government prevented 
him from traveling abroad to 
fight, all during what should have 
been the most productive years 
of his boxing career.

In The Brethren, their 1979 
book about the early years of the 
Warren Burger Court, Bob Wood-
ward and Scott Armstrong detail 
the movement of Ali’s case 
through the Supreme Court, rely-
ing on uncredited interviews with 
law clerks and other court insid-
ers. According to their account, 
when the case reached the Court 
in 1971, William Brennan was the 
only justice who favored granting 
certiorari. Although Brennan was 
able to persuade several of his 
colleagues that the Court should 

hear the case (perhaps because 
of Ali’s prominence), it is not clear 
that any other justice thought a 
reversal might be appropriate.

Conscientious objector status 
requires three findings: (i) sincere 
opposition, (ii) to all wars, (iii) 
based on religious belief and train-
ing. In its case before the Supreme 
Court, the government focused 
on the second element, arguing 
that the Nation of Islam was not 
opposed to all wars.

Justice Thurgood Marshall 
recused himself because he had 
been solicitor general when the 
case began. At the conference 
held after the oral argument, five 
of the remaining justices voted to 
affirm, and Chief Justice Burger 
assigned the majority opinion to 
Justice Harlan. Woodward and 
Armstrong contend that in pre-
paring his opinion, Justice Harlan 
changed his view, concluding that 
the Nation of Islam was, in sub-
stance, against all wars.

Suddenly, with Justice Harlan 

joining Justices Potter Stewart, 
William O. Douglas, and Brennan, 
the vote was 4–4 at a time when 
the Court still placed a premium 
on speaking with one voice. 
Woodward and Armstrong claim 
that Justice Stewart proposed a 
middle way: a narrow opinion 
overturning the conviction on a 
procedural irregularly, which 
could not be used as precedent in 
other conscientious objection 
cases. The authors suggest that 
the justices may well have been 
concerned that a broad ruling in 
Ali’s favor would have invited 
other African-American men to 
escape military service by joining 
the Nation of Islam.

Now it was 8–0. The court 
issued a per curiam opinion 
throwing out the conviction on 
the grounds that the draft appeal 
board did not articulate its rea-
sons for denying Ali conscien-
tious objector status and the gov-
ernment had conceded that Ali’s 
beliefs were sincere and based on 
a religious belief, two of the three 
criteria for establishing con-
science objector status.

The books and the subsequent 
film quietly suggest that the real 
protagonist was the Vietnam War. 
During the years that the Ali matter 
was making its way through the 
draft system and then the courts, 
opposition to the war and, by 
extension, sympathy with Ali’s 
position had moved from the 
periphery to the center of Ameri-
can politics and culture. It is 
likely that Clay v. United States 
would have been decided differ-
ently had it been heard just a few 
years earlier.   n
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Clay v. U.S.: The Champ, the Court, and the Vietnam War
By Mark Risk

Mark Risk (mdr@mrisklaw.com) is 
principal at Mark Risk, p.C., in New 
york City and an editor of LEL.

Dr. martin luther King, an early 
supporter, appears with ali at the 
federal courthouse in 1967. Ap photo
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calendar of events
March 18–22
employment rights & 
responsibilities Committee
midwinter meeting
los Cabos, Mexico

March 20–22
ethics & Professional  
responsibility Committee
midwinter meeting
los Cabos, Mexico

March 26–29
National Conference on 
equal employment opportunity law
Presented by Equal Employment 
Opportunity Committee
Rancho Mirage, California

April 30–May 2
National Symposium on Technology 
in labor & employment law
Presented by Technology in the 
Practice & Workplace Committee
New york, New york

May 3–8
International labor & employment 
law Committee
midyear meeting
tel Aviv, Israel

August 7–8
aba annual meeting
boston, Massachusetts

For more event information,  
contact the Section office at 
312/988-5813 or visit  
www.americanbar.org/labor.
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8th Annual section conference
los angeles    November 5–8

2014
March 11–14
occupational Safety & Health 
law Committee
midwinter meeting
tucson, Arizona

March 12–14
railway & airline labor law 
Committee
midwinter meeting
Coronado, California

March 13–15
Workers’ Compensation 
Committee
midwinter Seminar & 
Conference
Co-sponsored by Tort, Trial and 
Insurance Practice Section
Chicago, Illinois

November 5–8  |  8th annual Section Conference
los Angeles, California
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