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TThe U.S. Supreme Court’s May deci-
sion in Ledbetter v. Goodyear Tire &
Rubber Co., Inc., 127 S. Ct. 2162 (2007),
left plaintiffs’ lawyers scratching
their heads and Supreme Court 
observers raising their eyebrows.
The decision strictly interpreted a
key limitations provision of Title VII
of the Civil Rights Act of 1964. Plain-
tiffs who believe that they have pay
discrimination claims must now
quickly bring their actions after an
allegedly discriminatory pay deci-

sion occurs to avoid Title VII’s brief
limitations periods.

This decision also revealed ide-
ological friction among the justices
that led one to resort to an uncom-
monly used device for issuing a
dissenting opinion.

Lilly Ledbetter was a salaried
supervisor in Goodyear’s plant in
Gasden, Alabama, from 1979 until
she retired in 1998. She sued
Goodyear shortly after her retire-
ment, alleging pay discrimination
under Title VII. She contended
that, in the course of her employ-
ment, her supervisors gave her

Plaintiffs Must File Claims Early in Pay Discrimination Cases 
By David D. Powell Jr. and Matthew B. Finnigan

poor evaluations because she is fe-
male, and that these evaluations,
in turn, improperly limited her pay,
an injury she suffered with each
subsequent paycheck.

After a jury awarded the plaintiff
backpay and damages, Goodyear
appealed. The U.S. Court of Appeals
for the Eleventh Circuit reversed the
district court’s verdict. It held that
the plaintiff’s Title VII pay discrimi-
nation claim was time-barred as to
all pay decisions that were made

more than 180 days before the plain-
tiff filed her charge of discrimination
with the U.S. Equal Employment 
Opportunity Commission.

With Justice Samuel Alito writ-
ing for a 5–4 majority that included
Chief Justice John Roberts and Jus-
tices Anthony Kennedy, Antonin
Scalia, and Clarence Thomas, the
Court affirmed the Eleventh Cir-
cuit’s decision. It held: “The EEOC
charging period is triggered when
a discrete unlawful practice takes
place. A new violation does not
occur, and a new charging period
does not commence, upon the oc-
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currence of subsequent nondis-
criminatory acts that entail ad-
verse effects resulting from the
past discrimination.” The Court
thus rejected the plaintiff’s asser-
tion that a Title VII pay discrimina-
tion action may be brought when
allegedly disparate wages paid

during Title VII’s limitations period
result from pay decisions made be-
yond the limitations period.

Four of the justices vigorously
disagreed. Justice Ruth Bader
Ginsburg’s lengthy dissent called
the majority opinion a “cramped

continued on page 18
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IIt is more difficult to write this last column than I would have anticipated.
My emotions are mixed—I am excited about the things we have accom-
plished this year and disappointed that I was not able to do everything I
wanted to do. In that regard, I guess I am like every past chair of the Section.

My regrets are few . . . I had hoped we would find a way to institutional-
ize the involvement of in-house counsel at this point, but we are working on
it. I had hoped to encourage more academics to become involved in the Sec-
tion, but there may simply be too many competing demands on the time

and resources of faculty members for that
idea to succeed. Finally, I had hoped to in-
crease participation by minority, disabled,
and women attorneys more than we have, al-
though we are making progress. I intend to
continue my interest in all three of these proj-
ects and welcome the help of any Section
members who are interested.

My satisfactions are many . . . Our inaugu-
ral Annual CLE Conference is going to be fab-
ulous and is already attracting registrants
and sponsors galore. If you have not regis-
tered by the time you read this, you will only
have a few weeks left to take advantage of the
“early bird” discount, so hurry up! We have

increased our participation with the Young Lawyers Division and our out-
reach to young lawyers, whom we recognize as essential to our growth as a
Section. We have increased our involvement in ABA activities beyond our
Section. For example, our members have helped to write several publica-
tions for the Commission on Women in the Profession, our Equal Opportu-
nity in the Legal Profession committee succeeded in snaring a spot on the
program at the National Conference for the Minority Lawyer in June for the
second year in a row, members of our Section helped prepare materials for
pandemic education and breast cancer education, and a number of our
members are serving on presidential committees and in the House of Dele-
gates. Our publications are thriving, our budget is as under control as it
ever gets, and we have a full staff at the Section office. Times are good.

None of these good things happen without the work of many people, and
I have had the good fortune to work with some wonderful colleagues. Jim
LaVaute has been a delightful chair-elect and will be a great chair next year.
His sense of humor and calm perspective have pulled me back from the
ledge on more than one occasion. Barbara Berish Brown has been employer
vice-chair for the past two years and has been a source of creative ideas,
wisdom, and commitment. Nancy Hoffman has been union/employee vice-
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Comments 
from the Chair

Patricia Costello Slovak

chair for this past year and brings the in-house counsel perspective to our
Strategic Planning Committee sessions. As our section secretary, Christine
Cooper has been unfailingly rigorous and forthright, whether she is analyz-
ing the implications of a Supreme Court decision or explaining the mysteri-
ous world of academia. Charles Werner’s wisdom and care in his year as im-
mediate past chair have been a model that I hope to emulate. Howard
Shapiro, Steve Gordon, and Allen Gross deserve kudos for the incredible job
they have done in creating our inaugural CLE Conference from scratch. I am
sure that if they knew a year ago what they were getting into, they would
never have agreed. We are lucky they did. Last, but definitely not least, I
want to thank Brad Hoffman, who took the Section director position with
few staff members, pushed until all the positions were full, kept the commit-
tees (and the officers) on task for a balanced budget, and listened to me
rant and rave about many issues during the year—always calm, always
smiling, always willing to listen. I am grateful to the Section staff as well—
Chris Meacham, Kevin Kaempf, Shannon Harrity, Judy Stofko, Tracey
Moore, Chrishelle Thomas, and our newest addition, Jim Jones. Without
them, we would all be lost—in more ways than one.

We are blessed with many members who are willing to donate their time
for the good of the Section—too many to mention. You should know,
though, that the Council members and the chairs of our standing commit-
tees, administrative committees, and task forces are tireless in their com-
mitment to quality programming and creative development. The results
you all see—brilliant CLE programs, great marketing materials, enthusiastic
trial advocacy programs, significant publications, selfless pro bono and
mentoring activities—happen only because of the efforts of these folks. Our
lives as labor and employment lawyers are enriched because of them, and I
know you join me in thanking them.

As you read this, I may have already seen you at the ABA Annual Meeting
in San Francisco. I hope to greet you in November at the Section’s first Annual
CLE Conference in Philadelphia. ■

None of these
good things
happen without
the work of
many people.
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In Davenport v. Washington Educa-
tion Association, 127 S. Ct. 2732
(2007), the Supreme Court rebuffed
a constitutional challenge to an un-
usual state restriction on labor
unions’ use of public employees’
agency fees—but not before the
state changed the law.

At issue was a Washington State
law that required unions to secure a
nonmember’s affirmative consent
before using his or her agency fees
for election-related purposes. The
Court reversed the Washington
Supreme Court’s decision that the
restriction, as applied to public-
sector unions, violated the First
Amendment. (Although the statute
applied in the private sector as well,
the Court only addressed its validity
as applied to public-sector unions.)

The National Labor Relations Act
(NLRA) leaves it to the states to
govern labor relations with their
own employees. Many states permit
unions to act as the exclusive collec-
tive bargaining agent of designated
units of public employees and, as the
NLRA does in non–“right to work”
states, allows unions to collect
“agency fees” from employees who
choose not to join the union.

In a series of cases, the Court
has held that the First Amendment
is implicated when states require
represented public employees to
pay agency fees as a condition of
employment and that, to accom-
modate those concerns, unions
are constitutionally prohibited
from using fees paid by objecting
nonmembers for purposes that are
not “germane” to collective bar-
gaining. The Court has also estab-
lished a variety of procedural safe-
guards to ensure that unions
honor the rights of objecting non-
members. See, e.g., Teachers v.
Hudson, 475 U.S. 292 (1986).

While the State of Washington
generally authorized public-sector
unions to collect agency fees in
amounts equivalent to dues, a
voter initiative—section 760—re-
quired unions to secure affirma-
tive authorization from nonmem-
bers before using their fees for
election-related purposes.

Starting with Machinists v. Street,
367 U.S. 740 (1961), the Supreme
Court has repeatedly asserted that
when a nonmember pays fees to a
union, “dissent [over financially
supporting the union’s activities]
is not to be presumed—it must af-
firmatively be made known to the
union by the dissenting employee.”
With the approval of the courts,
unions have long understood
Street to allow them to use agency
fees for any purpose, unless a fee
payer objects. Indeed, the Supreme
Court of Washington read the ad-
monition that “dissent is not to be

presumed” as representing the bal-
ance between the constitutional
rights of unions and nonmembers.
And it found that by requiring
unions to obtain affirmative con-
sent, the state had impermissibly
“deviated from this perceived con-
stitutional balance.”

The Supreme Court disagreed.
Writing for the Court, Justice Antonin
Scalia called the Hudson procedures
“a minimum set of procedures”
through which public-sector unions
could meet their constitutional obli-
gations to nonmembers. Since “the
constitutional floor for unions’ col-
lection and spending of agency fees
is not also a constitutional ceiling
for state-imposed restrictions,” the
Court found that “[t]he mere fact
that Washington required more
than the Hudson minimum [did] not
trigger First Amendment scrutiny.”

Scalia went on to explain that by
its “admonition that ‘dissent is not
to be presumed’ [the Court] meant
only that it would be improper for
a court to enjoin the expenditure
of the agency fees of all employees,
including those who had not ob-
jected, when the statutory or con-
stitutional limitations established
in those cases could be satisfied by
a narrower remedy.” This limitation
on the courts’ ability “to interfere

with a union’s statutory entitlement
does not imply that the legislatures
(or voters) themselves cannot limit
the scope of that entitlement.”

The unions also argued that,
under the Supreme Court’s cam-
paign finance cases, section 760
impermissibly restricted how they
could spend their money, while
placing no similar limitations on
corporations. In a portion of the
opinion joined by five of the jus-
tices, Scalia found those cases in-
apposite because section 760 “is
not fairly described as a restriction
on how the union can spend ‘its’

money; it is a condition placed
upon the union’s extraordinary
state entitlement to acquire and
spend other people’s money.”

The question, then, was whether
the state could constitutionally
make content-based distinctions in
authorizing unions to charge state
employees agency fees—“requiring
affirmative consent only for election-
related expenditures while permit-
ting expenditures for [other ‘non-
chargeable’ purposes] unless the
nonmember objects.” Given that
the state could have completely
barred unions from collecting
agency fees in the first instance,
the Court found the content-based
regulation permissible since “there
is no realistic possibility that official
suppression of ideas is afoot,”
given that unions may continue to
use their other funds to participate
in the political process.

During the litigation, the State of
Washington amended section 760
to provide that a union “does not
use agency shop fees when it uses
its general treasury funds to make
such contributions . . . if it has suf-
ficient revenues from sources
other than agency shop fees in its
general treasury to fund such con-
tributions.” The Court found that
the amendment did not render the

case moot because, in addition to
the need to determine whether the
petitioners were entitled to mone-
tary relief, the amendment “merely
causes [the affirmative-authoriza-
tion] requirement to be applicable
less frequently.”

The fact is, however, that the
amendment has greatly diminished
section 760’s impact. According to
John West, of Bredhoff & Kaiser in
Washington, D.C., who represented
the union before the Supreme
Court, “the amendment means it
should not be difficult for a union
like [Washington Eduation Associ-
ation], for which member dues
constitute the vast majority of the
union’s revenues, to comply with
the statute while making the elec-
tion-related expenditures it consid-
ers to be in the interests of the em-
ployees it represents.”

Although the Court on the sur-
face endorsed a restriction on
unions’ use of nonmembers’
money, both sides have responded
as if the Court handed the unions a
victory. In a press release announc-
ing the decision, plaintiffs’ counsel,
the National Right to Work (RTW)
Foundation, expressed disappoint-
ment that in “merely reinstat[ing]
an ineffective state campaign fi-
nance law that had opened the
door for courts to misinterpret the
First Amendment[,] . . . the U.S.
Supreme Court avoided the more
critical and far-sweeping ques-
tion—whether union officials
should be able to automatically
collect forced dues for politics
from nonunion members in the
first place.”

West agreed that “the Court
showed no interest at all in RTW’s
argument that affirmative authori-
zation should be a constitutional
requirement; to the contrary, the
decision reaffirms the long-settled
principle that ‘dissent is not to be
presumed.’” ■

Victoria Bor (bor@shermandunn.
com), a partner at Sherman, Dunn,
Cohen, Leifer & Yellig, PC, in Wash-
ington, D.C., is co-editor of LEL.

Washington State Law on Union Use of Agency Fees Upheld
By Victoria Bor

Supreme Court decides
Davenport v. Washington Education Association
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IIn an opinion that reads as dry ad-
ministrative law discourse, a unan-
imous Supreme Court has pre-
served an exemption from federal
wage and hour protection for
home care agencies and the work-
ers they employ, reversing the rul-
ing of a Second Circuit panel.

In Long Island Care at Home, Ltd.
v. Coke, 127 S. Ct. 2339 (2007), the
Court gave full effect to a Depart-
ment of Labor (DOL) regulation
that exempts from the Fair Labor
Standards Act (FLSA) home care
workers who are employed by an
agency, in addition to those em-
ployed directly by the family of the
person cared for. The Court applied
the familiar doctrine of deference to
an administrative agency enunciat-
ed in Chevron v. Natural Resources
Defense Council, Inc. (1984).

The ruling preserves an exemp-
tion for home care agencies that
the labor movement has called
outdated in view of the aging of the
American population and the mat-
uration of the home care industry
to more than one million workers.

In 1974 Congress amended
FLSA, expanding its coverage to in-
clude many “domestic service”
workers who were not previously
covered. The legislation exempted
certain categories of employees
who provide “companionship serv-
ices for individuals . . . unable to

care for themselves.” Congress left
it to the DOL to make regulations to
define the relevant statutory terms.

Coke raised the question of
whether that exemption should in-
clude workers who are employed
by an agency in addition to work-
ers employed directly by the fami-
ly. In one of the DOL regulations
appearing under the heading “In-
terpretations,” companionship
workers were defined to include
workers employed by an “employ-

er or agency other than the family
or household using their services.”

Evelyn Coke, a domestic worker,
sued her former employer, Long Is-
land Care at Home, seeking mini-
mum wages and overtime wages
due under FLSA and New York law.
The district court dismissed the
lawsuit on the grounds that Coke
was exempt under the DOL regula-
tion, but the Second Circuit re-
versed, ruling that the regulation
was unenforceable.

The Supreme Court vacated the
Second Circuit decision and re-
manded with instruction that the
circuit panel consider a new DOL
Advisory Memorandum that ex-
plained and defended the regula-
tion. But the Second Circuit again
found the regulation unenforce-
able, and the Supreme Court took
up the matter.

Justice Stephen Breyer’s opin-
ion began with the Chevron princi-
ple that regulations are entitled to
“legislative deference” when Con-
gress empowers an administrative
agency to make regulations to fill
gaps in federal legislation. When
an agency fills a gap reasonably
and in accordance with other pro-
cedural requirements, courts
should accept the result as legally
binding, as if the regulation were
part of the legislation.

Breyer noted that the 1974 FLSA

amendments left gaps as to the
definition of “domestic service em-
ployment” and other statutory
terms and explicitly authorized the
DOL to fill them. The definition of
“companionship services” that ex-
tends the exemption to workers
employed by agencies was promul-
gated after notice and a public
comment period.

The Second Circuit saw things
much differently. In an opinion by
then Chief Judge John Walker, the

court found the regulation that ex-
tended the exemption to workers
employed by agencies to be inter-
pretive only and therefore entitled
to something less than Chevron def-
erence, under United States v. Mead
Corp., 533 U.S. 218 (2001). The court
declined to defer to the regulation
at all once it determined that it was

inconsistent with the full statutory
and regulatory scheme, including
the other DOL regulation that de-
fined “domestic service employ-
ment” as limited to employment in
the home “of the person by whom
[the worker] is employed.”

The circuit court stated that
since the FLSA is a remedial act, its
exemptions should be narrowly
construed. The court noted that
the proposed rule put out by the
DOL for notice and comment had
specifically declined to extend the
exemption to agency employees
and that the DOL reversed its posi-
tion after the comment period.

In 2001 the DOL proposed
amended regulations that would
eliminate the expanded exemp-
tion, citing changes in the industry
that had expended the exemption
“far beyond’ congressional intent,
but withdrew them after a com-
ment period, indicating that com-
ments suggested that it had under-
stated the “economic impact” of
the change.

The circuit court found that the
DOL did not intend to use the leg-
islative power delegated to it under
the FLSA when it promulgated the
regulation expanding the exemp-
tion to agency employees, by DOL’s
own account. While it did under-
take a notice and comment proce-
dure, it was not required to do so
for an interpretive regulation.

The Supreme Court rejected the
Second Circuit’s analysis. It stated
that the text of the FLSA did not ex-

pressly answer the third-party-em-
ployer question and that it was the
kind of question the answer to
which “may well turn upon the
kind of thorough knowledge of the
subject matter” that an administra-
tive agency possesses. The court
conceded that the views of the
DOL may have changed from time

to time but that its new Advisory
Memorandum on the subject
should nevertheless be respected
as indicating the DOL’s considered
views on the matter.

The Court rejected the Second
Circuit’s contention that the DOL
had intended for the regulations la-
beled “Interpretations” to have
less than legislative authority, not-
ing that it had used the notice and
comment procedure that is re-
quired for legislative rules. The
Court stated that the specific regu-
lation defining “companionship
services’ should be viewed as lim-
iting the more general definition of
“domestic service employment.”

“Where an agency rule sets forth
important individual rights and du-
ties, where the agency focuses fully
and directly upon the issue, where
the agency uses full notice-and-
comment procedures to promul-
gate a rule, where the resulting rule
falls within the statutory grant of
authority, and where the rule itself
is reasonable, then a court ordinar-
ily assumes that Congress intended
it to defer to the agency’s determi-
nation,” wrote Breyer.

The Court was not concerned
that the regulation finally adopted
by the DOL took the opposite posi-
tion from the proposed regulation
put out for comment, stating that
such an eventuality was reason-
ably foreseeable at the time. ■

Mark Risk, principal of Mark Risk, PC,
in New York City, is co-editor of LEL.

Home Care Agency Wage and Hour Exemption Preserved
By Mark Risk

An agency “interpretation” is 
afforded full Chevron deference.

Supreme Court decides
Long Island Care at Home, Ltd. v. Coke
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Dukes v. Wal-Mart: The Largest Employment Class Action
By Lawrence Lee

OOn February 6, 2007, the U.S. Court
of Appeals for the Ninth Circuit af-
firmed the certification of the
largest employment class action in
American history, in a case involv-
ing sex discrimination under Title
VII of the Civil Rights Act of 1964. In
Dukes v. Wal-Mart, Inc., more than
1.5 million current and former fe-
male Wal-Mart employees are now
class members in a suit that will af-
fect more than 3,400 Wal-Mart
stores across the county.

The lawsuit was originally filed
by seven female employees, who al-
leged that the Bentonville,
Arkansas, retailer engaged in prac-
tices that adversely affected
women in the form of lower pay and
lack of notification for promotional
opportunities. The plaintiffs are not
pursuing compensatory damages
such as emotional distress or other
pain and suffering. Instead, they
seek only class-wide injunctive and
declaratory relief and awards of
backpay and punitive damages.

In 2004, a judge in the U.S. Dis-
trict Court for the Northern District
of California, persuaded by the
plaintiffs’ statistical argument that
women employees were paid five to
15 percent less than men in compa-
rable jobs, certified the lawsuit
under Rule 23 of the Federal Rules
of Civil Procedure to apply to all fe-
males Wal-Mart has employed since
December 1998. The district court
found that the Dukes plaintiffs satis-
fied Rule 23’s certification require-
ment with “(1) significant evidence
of company-wide corporate prac-
tices and policies, which include (a)
excessive subjectivity in personnel
decisions, (b) gender stereotyping,
and (c) maintenance of a strong
corporate culture; (2) statistical evi-
dence of gender disparities caused
by discrimination; and (3) anecdot-
al evidence of gender bias.”

Wal-Mart appealed the district
court’s certification to the Ninth
Circuit, arguing, among other
things, that the class action and its
size would improperly prevent the
company from responding to
claims individually.

In the past, plaintiffs seeking na-
tionwide class certification in em-
ployment discrimination lawsuits
found it extremely difficult to meet
Rule 23’s requirement that the
claims of the potential class mem-
bers be both common and typical.
Often, plaintiffs cannot demonstrate
that a discriminatory decision made
by one manager at one facility was
relevant to another affected employ-
ee at another facility. Class certifica-
tion also requires numerosity and
an adequacy of representation. In

this lawsuit, the numerosity element
was undisputed, based on the enor-
mous size of the class.

The seven Dukes plaintiffs
worked in different Wal-Mart stores.
They alleged a “corporate culture”
of sex discrimination within Wal-
Mart and relied on statistical evi-
dence showing that only one-third
of the employees in the managerial
pool were women, despite the fact
that two-thirds of the nonmanageri-
al employees were female. Further
anecdotal evidence was provided
by plaintiffs showing that approxi-
mately 120 women were subjected
to sex discrimination.

Wal-Mart argued that employ-
ment decisions at its stores were
made individually by thousands of
store managers and, as a result, it
was impossible for plaintiffs to
prove commonality and typicality
under Rule 23. The Ninth Circuit,
however, found that class mem-
bers had presented sufficient sta-
tistical and anecdotal evidence of
the discriminatory attitudes of
management across the country to

establish the existence of compa-
ny-wide policies and practices and
to satisfy the commonality and
typicality requirements.

The Ninth Circuit also held that
the class representatives and
counsel were adequate representa-
tives, rejecting Wal-Mart’s argu-
ment that the presence of female
Wal-Mart managers in the class,
many of whom were also the deci-
sion makers in the challenged pro-
motion decisions, presented an im-
permissible conflict of interest.

In addition to its scope, the
Dukes class action has first-time sig-
nificance for another reason. The
plaintiffs are seeking punitive dam-
ages on a class-wide basis before a
jury ever gets to determine whether
individuals have suffered harm.

Wal-Mart argued this approach
was unconstitutional under the Due
Process Clause because an award
of punitive damages must be relat-
ed to the monetary harm suffered
by individual plaintiffs. Wal-Mart
also argued that determining harm
to individual plaintiffs requires ju-
ries to make individualized determi-
nations that are inconsistent with a
class-wide approach to assessing
punitive damages. Wal-Mart argued
that allowing the court to apply a
formula to determine punitive dam-
ages and lost pay would completely
strip the company of its ability to
defend itself and would result in a
windfall for class members who
suffered no injury.

Wal-Mart further argued it was
entitled to individualized hearings
on the punitive damages and lost

pay issues so it would have the op-
portunity to defend itself on indi-
vidual employee claims.

The Ninth Circuit rejected all of
Wal-Mart’s arguments, writing that
no law required individualized
hearings, and statistical methods
could be used to fashion appropri-
ate relief in a manageable way
without raising any due process or
other constitutional concerns. In
so ruling, the Ninth Circuit pointed
out that statistical methods can be
more accurate than other methods
for determining class member
remedies, and that numerous
cases recognize the validity and
potential advantage of statistical
evidence and formulas.

Of equal significance, the plain-
tiffs claimed that under Rule
23(b)(2), injunctive relief predomi-
nated over claims for monetary re-
lief, and as a result, class certifica-
tion was appropriate. Wal-Mart
countered that because many of
the class members were former
employees, they could not benefit
from injunctive relief, arguing fur-
ther that the district court’s find-
ing that injunctive relief predomi-
nated was an abuse of discretion.

The Ninth Circuit rejected both
arguments, deciding that the pri-
mary interest of the plaintiffs as a
whole was unaffected by the fact
that some putative class members
were former employees. The court
also found that Wal-Mart failed to
show any evidence that the plain-
tiffs were more motivated by dam-
ages than by injunctive relief. The
court also noted that backpay, al-
though monetary in nature, is an
equitable remedy under Title VII,
and thus the request for backpay
did not undermine plaintiffs’
claims that injunctive and declara-
tory relief predominate the class
action for purposes of a Rule 23
class certification analysis. ■

Lawrence Lee (lllee@bakerlaw.com)
is of counsel to Baker & Hostetler 
in Denver.

The Ninth Circuit affirms the 
certification of a 1.5 million–member
class in a gender discrimination 
case, affecting more than 
3,400 Wal-Mart stores.
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EEven after a career in increasingly
responsible positions advising
major federal agencies about 
diversity and equal employment
opportunity, Naomi Churchill Earp
views her appointment as chair of
the U.S. Equal Employment Oppor-
tunity Commission (EEOC) not as
the attainment of a long-planned
goal, but rather as a “serendipitous
calling” and an opportunity to fulfill
her desire to help people.

A Republican who served as an
attorney-advisor to Justice Clarence
Thomas when he chaired the EEOC,
Earp was appointed in 2003 by
President Bush to serve as EEOC
vice-chair. After her reappointment
to a second term in 2005, Earp 
became chair in 2006. Her term 
expires in 2010.

Earp has long been active in the
ABA’s Section of Labor and Em-
ployment Law, particularly with its
efforts to improve diversity within
the legal profession and its pro-
grams for outreach to government
lawyers. She reviewed with LEL the
EEOC’s recent initiatives and ex-
plained her views on the emerging
problems in employment discrimi-
nation in the new century.

The E-RACE Initiative
Earp and her fellow commissioner,
Stuart Ishimaru, were the primary
architects behind the Eradicating
Racism and Colorism from Em-
ployment—or E-RACE—Initiative,
introduced earlier this year. The E-
RACE Initiative is an effort to iden-
tify new strategies to strengthen
the EEOC’s enforcement of Title VII
of the Civil Rights Act of 1964. “As
America becomes more diverse,
there are new forms of racial and
color discrimination emerging,”
she explained, and the E-RACE Ini-
tiative is an attempt to identify and
address those trends.

Earp said that the growing num-
ber of interracial marriages and fam-
ilies and increased immigration are
changing the racial demographics
of the workplace, making the issue
of racial discrimination in America
increasingly multidimensional.

According to Earp, the nation’s
increasing diversity has had an im-
pact on the demographics of the
workforce and has corresponding-
ly affected the demographics of
charging parties. Earp noted that,
due to changes in the immigrant
population, more charges are now
filed by Middle Eastern, Asian, and
Hispanic workers.

Earp mentioned the increase in
color discrimination cases, provid-
ing as an example a recent case in
which light-skinned Hispanics dis-
criminated against their darker-
skinned Hispanic coworkers. Color
discrimination cases have also
arisen among members of other
racial groups, including blacks and
Asians. EEOC statistics confirm a
steady increase in charges alleging
color-based discrimination, which
have risen from 374 in 1992 to
1,241 last year.

The E-RACE Initiative will inter-
sect with and complement other
EEOC initiatives. For example, Earp
noted that the E-RACE Initiative will
incorporate the goals of the EEOC’s
Systemic Initiative by addressing
race and color issues with class
and systemic implications.

Under the E-RACE Initiative, the
EEOC will devote increased atten-
tion to enforcement cases involving
employers’ use of arrest and convic-
tion records, employment and per-

sonality tests, and credit scores, to
determine whether such practices
have a disparate impact on minority
workers or applicants. The EEOC
will also attempt to determine
whether employers are excluding
applicants based on their names or
using new technology in the hiring
process, such as video résumés,
which may foster intentional dis-
crimination based on appearance or
have a disparate impact on minority
applicants who do not have access
to broadband-equipped computers
or video cameras.

Protecting Teen Workers
In 2004, then Vice-Chair Earp intro-
duced the creative Youth@Work
Initiative, which is designed to edu-
cate America’s working youth
about their workplace rights and
to help employers create positive
work experiences for them.

Earp explained that this initia-
tive is intended to address the
growing number of cases in which
youths are sexually harassed or
discriminated against at work. The
EEOC developed a comprehensive
website (youth.eeoc.gov) to teach
young workers about the different
types of prohibited discrimination
and to explain what teenagers can
do to prevent discrimination in the
workplace. The website defines
discrimination and has real-world
examples of cases in which the
EEOC filed suit against employers
on behalf of teen workers who
were sexually harassed or discrim-
inated against at work.

In addition to the website, the
Youth@Work Initiative includes
outreach events for high school
students, youth organizations, and
small businesses that employ

young workers. The EEOC also
partners with business leaders,
human resource groups, and indus-
try trade associations to increase
public awareness of the issues af-
fecting America’s working youth.

ADR and Technical Assistance
Earp strongly believes in the bene-
fits of mediation for both charging
parties and employers. During her
service at the National Institutes of
Health (NIH) immediately prior to
her appointment as EEOC vice-
chair, she spearheaded the devel-
opment of NIH’s alternative dispute
resolution (ADR) program, which
has achieved national recognition.

Earp said that the EEOC encour-
ages charging parties and employ-
ers to utilize the EEOC’s voluntary
mediation program, even in situa-
tions involving systemic or class al-
legations. Earp expressed surprise

that lawyers representing employ-
ers sometimes fail to take advan-
tage of EEOC’s mediation program.

Contending that “[w]e cannot
litigate our way out of all discrimi-
nation,” Earp is a strong believer in
technical assistance and training
programs as ways to prevent dis-
crimination, harassment, and retal-
iation from occurring in the work-
place. As part of its statutory
charge to provide outreach pro-
grams, the EEOC offers seminars,
courses, and onsite customer-spe-
cific training programs. Additional
information about EEOC outreach,
training, and technical assistance
can be found at www.eeoc.gov/
outreach/index.html. ■

Steven W. Moore (smoore@bakerlaw.
com), a partner at Baker & Hostetler
in Denver, is co-editor of LEL.

Naomi Earp: EEOC Addresses New Forms of Discrimination
By Steven W. Moore

Naomi Churchill Earp

Changes in the American working 
population bring about new initiatives.
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SSome workers who are injured on
the job are eligible for workers’
compensation medical benefits
and benefits under Medicare. In
such cases, federal law makes
Medicare the secondary payer to
prevent duplicate payment. In
principle, this policy is sound.
However, in practice, it is difficult
to apply the Medicare Secondary
Payer (MSP) law when workers’
compensation claims are closed
by a full and final settlement.

Years after the settlement closes,
Medicare can demand that the
worker, the employer, the insurer,
and the attorneys repay amounts
covered by Medicare. Workers can
lose Social Security disability bene-
fits on a dollar-for-dollar basis until
the MSP claims, including 
interest, have been paid. Carriers
can be held liable for double 
damages if Medicare successfully
litigates its claim.

To avoid this situation, Medicare’s
administrative agency, the Centers
for Medicare and Medicaid Services
(CMS), has established procedures
that allow the parties to workers’
compensation settlements to 
obtain an advance determination
that Medicare’s interests have
been protected. Under these pro-
cedures, the parties to a pending
workers’ compensation settlement
may specifically allocate funds from
the settlement proceeds to pay for
future medical care for which there
is overlapping Medicare coverage
(known as a Medicare “set-aside,”
or MSA). The parties may submit
the MSA proposal to CMS, which
will make a determination as to its
adequacy.

Unfortunately, the MSA proce-
dures, which CMS unilaterally de-
veloped without public notice and
comment, result in lengthy delays
and reduced recoveries for injured
workers and added burden for em-
ployees, employers, and insurers.
Workers may have to wait for 12
months or more to receive their
settlement, and the portion of the
settlement available to compen-
sate for their lost wages is fre-

quently substantially reduced to
satisfy CMS demands. There is no
appeal mechanism or other av-
enue for legal redress if CMS’s de-
mands are unreasonable.

Complaints with the CMS review
procedures have led to the intro-
duction in Congress of bipartisan
reform legislation, the Medicare
Secondary Payer and Workers’
Compensation Settlement Agree-
ments Act of 2007 (H.R. 2549) (MSP
Act). Introduced by Representa-
tives John Tanner (D-Tenn.) and
Phil English (R-Pa.), the legislation
was developed by a broad coali-
tion of worker representatives and
workers’ compensation payers
(who otherwise seldom agree on
workers’ compensation public pol-
icy), and is supported by the
American Bar Association.

The legislation specifically ex-
empts certain workers’ compensa-
tion settlements from the require-
ments of the MSP Act. Settlements
with a present value of less than
$250,000 are exempted. Payments
for past medical expenses, pay-
ment to satisfy third-party claims,
and the employee’s attorneys’ fees
and costs are excluded in calculat-
ing the $250,000 threshold.

Compromise settlement agree-
ments are exempt if the agreement
is for less than 20 percent of the

full value of the claim. Settlements
that do not limit the worker’s enti-
tlement to future medical expenses
for the workers’ compensation
claim, or in which the injured em-
ployee is not eligible for payment
of future medical expenses under
state law, are also exempt.

The proposed law includes an
option for adjustment of the MSA
in the case in which a contested
claim has been compromised for
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Reform Legislation Proposed on Medicare “Set-Asides”
By Diana L. Wann

an amount that is more than 20
percent and less than 90 percent of
its full value. In those cases, the
parties, by agreement, may opt to
make a proportional adjustment in
the MSA by the percentage the set-
tlement has been discounted from
full present value.

The legislation allows the parties
to elect to base their MSA on the
safe harbor provision of the legisla-
tion. An MSA is deemed approved
under this provision if the MSA
amount is ten percent of the pres-
ent value of the settlement.

The bill also includes a specific
appeal process that does not now
exist for CMS disapprovals of pro-
posed MSAs. A party to the settle-
ment agreement may appeal the

disapproval of an MSA within 60
days and may continue appeals
through reconsideration, a hearing
before an administrative law judge,
and review in a U.S. district court.

The legislation incorporates a
new concept for optional direct
payment of the MSA to CMS. If the
parties agree, the worker may sat-
isfy his or her MSP Act obligation
by paying the set aside amount di-
rectly to CMS. Medicare thereafter

would pay medical expenses for
the injury in the same manner it
pays medical expenses for unrelat-
ed medical conditions.

Of course, CMS continues to
have the right to reimbursement of
past medical expenses it has paid,
as conditional payments, encom-
passed by the workers’ compensa-
tion claim. The proposed statute,
however, limits CMS to 60 days
after the parties request confirma-
tion of conditional payments to no-
tify the parties and document all
conditional payments for which it
is requesting reimbursement.

This legislation builds on and
thus preserves the basic Medicare
set-aside framework, while estab-
lishing clear criteria for CMS review,
certainty for calculating a Medicare
set-aside, a new option for direct
payment of a set-aside to Medicare,
and assurance that the set-aside re-
view process will be completed in a
timely manner. The proposed legis-
lation provides for certainty and 
finality for all parties in the workers’
compensation system in complying
with their obligations under the
MSP Act and should eliminate
major administrative costs that 
ultimately harm workers, employers,
insurers, and CMS. ■

Diana L. Wann (dwann@mlfklaw.
com), a partner at McCray LaVallo
Frank Klinger in Lebanon, Indiana, is
employer co-chair of the Section’s
Workers’ Compensation Committee.

A broad coalition offers a bill to
reduce administrative burdens.
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the delay, the complainant may file
a private cause of action in federal
district court.

Critics say that Sarbanes-Oxley
has not done enough to protect
whistle-blowers, citing (1) the diffi-
culties complainants have had pre-
vailing during OSHA’s investigation
or the administrative hearing, (2)
the length of time it has taken the
DOL to complete its investigations
and issue final decisions, and (3) a
lack of effective remedies.

They suggest that the lack of
success by complainants pursuing
their claims indicates that the
statute is not accomplishing its ob-
jectives. That is not necessarily
true. The lack of success may sim-
ply reflect the significant efforts
corporations have undertaken to
root out wrongdoing within their
organizations.

Many corporations have imple-
mented open-door policies for re-
porting corporate fraud, complaint
and investigation protocols that
employees must follow, ethics and
conflict of interest policies, and
policies prohibiting retaliation
against whistle-blowers. It can be
argued that the Sarbanes-Oxley
Act has been a tremendous success
because it has sent corporations a
“wake-up call” in the aftermath of
the Enron scandal.

Complaints about the duration
of the administrative process,
however, are well founded. The
length of OSHA’s investigations has

been steadily increasing in recent
years, and by fiscal year 2005, it
was taking the agency an average
of 127 days to render its initial de-
termination. This initial delay has a
ripple effect on the remaining
steps of the administrative
process, with the ALJs and ARB un-
able to overcome it and issue the
final decision before the 180-day
deadline expires.

The delayed investigations, how-
ever, do not necessarily mean that
the act is  flawed and needs to be
amended. The problem does not lie
with the statutory design but rather
with OSHA’s inability to promptly
complete its investigations. 

The act itself protects claimants
who are dissatisfied with the
progress of their case by allowing
them to file suit in federal court
after 180 days if they so choose.
This option is similar to the com-
mon practice of an employee with
an Equal Employment Opportunity
Commission charge abandoning
the administrative process and re-
questing a right-to-sue letter. 

There is no reason to believe that
delays in processing complaints
have deterred a substantial number
of employees from filing a com-
plaint. Any employment discrimina-
tion claim—whether under Title VII
of the Civil Rights Act of 1964, the
National Labor Relations Act
(NLRA), or a state whistle-blower
statute—may take many years be-
fore a final resolution is reached.

The Sarbanes-Oxley Act is no excep-
tion and should not be criticized for
utilizing a decision-making process
that proceeds at a rate consistent
with many other federal and state
employment discrimination laws.

Finally, the act does have effec-
tive remedies, most notably the
right to reinstatement during the
administrative process, which, in
many respects, is akin to Section
10(j) injunctive relief under the
NLRA. Complainants do not have
to risk lost wages while their claims
are pending—in contrast to the sit-
uation under other federal employ-
ment statutes, such as Title VII and
other federal antidiscrimination
statutes, that do not have a similar
remedy, or under the NLRA, where
such injunctive relief is not com-
monly sought.

Additionally, employees who
believe that Sarbanes-Oxley reme-
dies are ineffective retain their
rights under state whistle-blower
statutes. Sarbanes-Oxley simply
complements previously existing
protections.

The Sarbanes-Oxley Act  has
changed corporate behavior and
created a greater awareness within
the corporate community about
identifying and responding to secu-
rities fraud. The problem of the
length of OSHA’s investigations can
be addressed by adding more in-
vestigators or changing the screen-
ing process so cases that appear to
have merit are given higher priori-
ty and investigated more quickly.
Complainants certainly deserve to
have their complaints more effi-
ciently processed by OSHA at the
initial stage of the administrative
process so they can obtain prompt
decisions on preliminary reinstate-
ment—a significant remedy estab-
lished by the act.   ■

Kurt M. Graham (kmgraham@
varnumlaw.com), an associate at
Varnum, Riddering, Schmidt &
Howlett in Grand Rapids, Michigan, 
is a member of the Section’s Occupa-
tional Safety and Health Committee.
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Commentary
The Sarbanes-Oxley Act After Five Years
By Kurt M. Graham

IIn 2002, Congress enacted the Sar-
banes-Oxley Act, 15 U.S.C. § 7245,
to protect employees of publicly
traded companies who report cor-
porate wrongdoing.

Section 806 of the act protects
employees of publicly traded com-
panies from termination, demotion,
harassment, and other adverse em-
ployment actions in retaliation for
providing information to their su-
pervisors or the government relat-
ing to securities fraud. A covered
employee claiming retaliation must
file a written complaint with the
U.S. Department of Labor (DOL)
Occupational Safety and Health Ad-
ministration (OSHA) within 90 days
of an alleged violation.

If a complainant establishes a
prima facie case and the complaint
is not dismissed as a result of a
clear and convincing response from
the employer, OSHA will investigate
whether there is reasonable cause
to believe that a violation occurred.
OSHA must complete its investiga-
tion within 60 days.

If OSHA determines that there is
reasonable cause, OSHA will enter
a preliminary order providing
make-whole relief to the employee,
including (where appropriate) re-
instatement, backpay with inter-
est, and special damages, such as
reasonable attorney fees. Rein-
statement orders are effective im-
mediately and are not stayed pend-
ing resolution of objections to
OSHA’s preliminary order.

Either party may file objections
to OSHA’s preliminary order with
an administrative law judge (ALJ),
who conducts de novo review and
has discretion to order any relief
he or she deems appropriate. The
ALJ’s decision is appealable to
DOL’s Administrative Review
Board (ARB), and the board’s final
orders are reviewable in federal
courts of appeals.

If, however, the administrative
procedure is not complete within
180 days after the complaint is
filed, and there is no showing that
the complainant’s bad faith caused

Senator Patrick Leahy
(D-Vt.) (standing) with
former Senator Phil
Gramm (D-Md.) (left)
and Representative
Michael Oxley (R-Ohio)
at a House-Senate
meeting prior to 
the signing of the 
Sarbanes-Oxley Act 
in July 2002.         

AP PHOTO/DENNIS COOK
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Philadelphia
e are proud to invite you to attend our inaugural Section of Labor 

& Employment Law Annual CLE Conference, which will be held in 
Philadelphia, Pennsylvania, November 7–10, 2007. This three-day conference 

will include prominent speakers and exciting educational panels. The Section 
Annual CLE Conference will feature:

• a multitracked curriculum focusing on all aspects of labor and employment
law practice;

• a broad-based program offering sessions of value regardless of your level 
of experience;

• the opportunity to learn from the most successful practitioners and
government officials;

• a forum in which attendees may meet and network with colleagues who
represent all perspectives in the labor and employment law arena; and

• a full year’s worth of CLE credit at a cost that can’t be beat and of the quality
that is representative of the ABA Section of Labor & Employment Law.

The Section Annual CLE Conference is a unique opportunity to engage in a stimulating
dialogue on the law with top practitioners representing plaintiffs, employers, unions, 
in-house counsel, government lawyers, and academics. In addition, the conference 
will include plenty of time for networking, so you will have the opportunity to
make contacts from around the country at our receptions, special 
events, and committee breakfast meetings and roundtables.

While you’re in Philadelphia, be sure to take in the historic 
sights, wonderful restaurants, and magnificent museums of 
this amazing city.

We look forward to seeing you at the conference.

Patricia Costello Slovak James R. LaVaute
Chair, Section of Labor & Employment Law Chair-Elect, Section of Labor & Employment Law
Chicago, Illinois Syracuse, New York

Steering Committee and Segment Producers
Stephen D. Gordon, Union & Employee Co-chair
Allen J. Gross, Employer Co-chair
Howard Shapiro, Employer Co-chair

W

Thursday–Saturday, November 8–10
Mock Employment Trial
This program will demonstrate sophisticated 
pre-trial and trial strategies designed to captivate
the senior trial lawyer, while enabling the novice
litigator to absorb years of experience and learning
in just three days. Participants will learn the 
value and risks of conventional tactics and will 
be exposed to innovative approaches and styles.
One of the nation’s top trial judges will preside 
over the trial and provide tips from the bench on
how lawyers can win and lose employment trials. 

Friday, November 9
9:30 a.m.–12:30 p.m.

Traditional Labor Law Track
A live oral argument before the NLRB on a
pending case is the highlight of the Traditional
Labor Law Track. This three-day program
begins with fundamentals of labor law and an
update/dialogue with members of the NLRB
and the General Counsel. Also included is a
Prospective and Retrospective with the NLRB
and the FMCS on the 60th Anniversary of 
the Taft-Hartley Act.

We would like to thank the 
following for their generous contributions 
in support of our 2007 CLE Conference:

Conference Highlights

If you are interested in sponsorship 
opportunities, please contact Brad Hoffman at
bradhoffman@staff.abanet.org or 312/988-5815.

• ALM–The Legal
Intelligencer

• APT
• Baker Donelson

Bearman Caldwell 
& Berkowitz, PC

• Baker & Hostetler, LLP
• BNA Publications
• Buchanan Ingersoll 

& Rooney
• Crowe & Dunlevy
• ERS Group
• Foley Hoag LLP

• Greenebaum Doll & 
McDonald PLLC

• Hughes & Luce 
• Jones Day
• Laner Muchin
• Lieff Cabraser Heimann 

& Bernstein, LLP
• Mager & Goldstein
• Morgan Lewis & Bockius LLP
• Morrison & Foerster LLP

• Orrick Herrington 
& Sutcliffe, LLP

• Paul Hastings 
Janofsky & Walker LLP

• Proskauer Rose LLP
• Steptoe & Johnson LLP
• Thomson West
• Vercruysse Murray 

& Calzone 
• Winston & Strawn LLP

Plenary Sessions
Thursday, November 8 8:00 a.m.–9:15 a.m.
Welcome Remarks and Opening Plenary Session
Section Secretary Report—Christine G. Cooper
This year the Supreme Court has tackled some of the thorniest 
issues faced by employment lawyers. Is pay a continuing violation? 
What is the “paycheck rule” and does it have continued life? How 
will the circuit conflict among the definitions of “cat’s paw” liability 
be resolved? What level of factual detail is required in a pleading? 
Is “me too” evidence always admissible? These and other issues 
will be reviewed by our Section Secretary in this session.

Friday, November 9 8:00 a.m.–9:15 a.m.
Plenary Session
Section Secretary Report—Stephen A. Mazurak
With wage and hour claims, challenges to arbitration agreements 
and whistle-blower suits erupting all over the country, state courts are
becoming a major focus of employment law. State statutes often provide
larger potential damages and broader liability than is available under
federal law. State fair employment practices statutes often protect
characteristics not addressed by Title VII. Our Section Secretary will
review these significant common law and state statutory developments.

Saturday, November 10 8:00 a.m.–9:15 a.m.
Plenary Session
The final plenary session will include a panel discussion of federal
enforcement of statutory rights featuring the Solicitor of Labor and
General Counsels from the Equal Employment Opportunity Commission
and the National Labor Relations Board. In addition, the 2007 Federal
Labor & Employment Law Attorney of the Year Award will be presented.

Barbara Berish Brown, Employer
Phyllis C. Borzi, Union & Employee
Melinda Burrows, In-House Counsel
Ruben R. Chapa, Public
Barbara D’Aquila, Employer
Kathryn B. Dickson, Employee
Pamela L. Hemminger, Employer
Gail Golman Holtzman, Employer
Donna Hughes Latta, In-House Counsel
William Lurye, Union & Employee

Nora L. Macey, Union & Employee
Arnold H. Pedowitz, Employee
Charles Powell IV, Employer
Eric D. Reicin, In-House Counsel
Susan Grody Ruben, Neutral
Howard Z. Rosen, Union & Employee
Richard T. Seymour, Employee
Gary Siniscalco, Employer
Jules L. Smith, Union & Employee
Arlene S. Steinfield, Employer  



Wednesday, November 7, 2007
3:00 p.m.–8:00 p.m.
Registration and 
Committee/Vendor Expo

5:15 p.m.–6:00 p.m.
New Section Member 
Welcome Reception

6:00 p.m.–8:00 p.m.
Welcome Reception

Thursday, November 8, 2007
7:00 a.m.–8:00 a.m.
Standing and Administrative 
Committee Business Meetings 
and Roundtable Discussions

8:00 a.m.–9:15 a.m.
Welcome and Opening Plenary Session:
Review of Supreme Court Developments 
in Labor & Employment Law

• The Litigation Track: 
I’ll See You in Court
9:30 a.m.–5:30 p.m.

• The Consulting Track: 
Don’t Worry—My Lawyer 
Will Know the Answer
9:30 a.m.–10:45 a.m.
Employment Discrimination Law and its
Application to Common Workplace Issues—
Title VII, ADEA, ADA and Harassment

11:00 a.m.–12:30 p.m.
Take Two Aspirin and Call Me in 
Twelve Weeks or Twelve Months:
The Intersection of FMLA, the ADA 
and other Leave Protections

2:00 p.m.–5:00 p.m.
I’ll Be Watching You: 
Counseling Plaintiffs, Unions and 
Employers on Privacy in the Workplace

• The Fundamentals Track: 
I Don’t Know Much About This, 
But I Should Know Something
9:30 a.m.–11:30 a.m.
EEO & OFCCP Law Fundamentals

1:30 p.m.–3:30 p.m.
Employment Rights & 
Responsibilities Fundamentals

3:30 p.m.–5:30 p.m.
Substantive Ethics Issues: 
Expert Commentary on Thorny Ethical Scenarios

• The Traditional Labor Law Track: 
Classic Law of Labor-Management
Relations
9:30 a.m.–12:30 p.m.
Fundamentals of Labor Law

1:30 p.m.–3:00 p.m.
Update: 
National Labor Relations Board

3:15 p.m.–5:15 p.m.
A Dialogue with the National 
Labor Relations Board

• The Alternative Dispute Resolution
(ADR) Track: 
I Won’t See You in Court
9:30 a.m.–10:00 a.m.
Overview of the Law of 
Alternative Dispute Resolution

10:00 a.m.–10:30 a.m.
Alternative ADR Mechanisms

10:30 a.m.–11:00 a.m.
Pre-Arbitration Strategies & Practices

11:15 a.m.–1:00 p.m.
Mock Employment Mediation Demonstration

2:00 p.m.–4:30 p.m.
Labor Arbitration Workshop

2:00 p.m.–4:30 p.m.
Employment Mediation Workshop

• The How To Do It Right Track: 
So We Won’t Have To Go To Court
Work Place Investigations
9:30 a.m.–5:00 p.m.

9:30 a.m.–11:00 a.m.
The Initial Investigation Planning

11:15 a.m.–12:45 p.m.
The Witness Interviews and 
Evaluation of the Evidence

2:00 p.m.–3:30 p.m.
Communication and Implementation 
of Investigation Results

3:45 p.m.–5:00 p.m.
Analysis of Investigation, Evidence,
Communication and Implementation

• The Wage & Hour Track: 
Litigation du Jour
9:30 a.m.–10:30 a.m.
The Department of Labor and 
the Fair Labor Standards Act

10:45 a.m.–12:30 p.m.
Key Substantive Issues

1:30 p.m.–5:30 p.m.
Litigating Wage and Hour Class 
Cases from A to Z

Schedule at a Glance

Ph

• The Employee Benefits Track: 
Benefits Anyone?
9:30 a.m.–10:30 a.m.
Hot Topics in Employee Benefit Plan 
Design, Planning and Negotiations

10:45 a.m.–11:45 a.m.
Hot Topics in Executive and 
Deferred Compensation 

1:30 p.m.–2:30 p.m.
Hot Topics in Employee Benefits Litigation 

12:15 p.m.–1:30 p.m.
Breast Cancer Awareness Program

• The In-House Counsel Track: 
My Client Is My Boss
2:00 p.m.–5:30 p.m.

5:45 p.m.–7:00 p.m.
Diversity Reception

Friday, November 9, 2007
7:00 a.m.–8:00 a.m.
Standing Committee Business 
Meetings and Roundtable Discussions

8:00 a.m.–9:15 a.m.
Plenary Session: Review of Significant
Developments in Common Law and 
State Statutory Decisions

• The Litigation Track: 
I’ll See You in Court
9:30 a.m.–5:30 p.m.

• The Consulting Track: 
Don’t Worry, My Lawyer 
Will Know the Answer
9:30 a.m.–10:30 a.m.
Hello and Goodbye: 
Essential Elements of Employment 
and Separation Agreements

10:30 a.m.–11:30 a.m. 
Don’t Beat the Clock: 
A Primer on Wage and Hour Laws 
and Potential Claims under Them

1:00 p.m.–3:00 p.m.
Advanced Discrimination Principles 
for Counseling Purposes

3:15 p.m.–4:15 p.m. 
Do You Want to Know a Secret: 
When the New Employee Knows Too Much

4:15 p.m.–5:30 p.m.
Keep It Safe: 
Dealing with Violence in the Workplace
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• The Fundamentals Track: 
I Don’t Know Much About This, 
But I Should Know Something
9:30 a.m.–11:00 a.m.
Occupational Safety & 
Health Law Fundamentals

11:00 a.m.–1:00 p.m.
Immigration Fundamentals: 
What Every Lawyer Needs to Know

2:00 p.m.–3:30 p.m.
International Labor Law Fundamentals

3:30 p.m.–5:00 p.m.
Overview of the Railway Labor Act

5:00 p.m.–5:30 p.m.
Interplay of Bankruptcy Law and Labor Law

• The Traditional Labor Law Track: 
Classic Law of Labor-Management
Relations
9:30 a.m.–12:30 p.m. 
Oral Argument Before the 
National Labor Relations Board

1:30 p.m.–2:30 p.m.
Change the Labor Laws? A Discussion

2:45 p.m–4:45 p.m.
A Prospective and Retrospective 
with the NLRB and the FMCS on the 
60th Anniversary of the Taft-Hartley Act

• The Alternative Dispute 
Resolution (ADR) Track: 
I Won’t See You in Court
9:30 a.m.–12:30 p.m.
Employment Arbitration 
Workshop for Advocates, Part 1

12:30 p.m.–1:30 p.m.
What Advocates Want from 
Employment Arbitrators

1:30 p.m.–5:30 p.m.
Employment Arbitration 
Workshop for Advocates, Part 2

5:30 p.m.–6:30 p.m.
How to Become a Labor & 
Employment Neutral

• The How To Do It Right Track: 
So We Won’t Have To Go To Court
Government Investigations
9:30 a.m.–12:30 p.m.
We’re From the Government and 
We’re Here to Help!

9:30 a.m.–11:00 a.m.
Responding to Agency Requests 
for Information

11:15 a.m.–12:30 p.m.
Views from the Inside: 
What the Agencies Want to See

1:45 p.m.–5:00 p.m.
Negotiating Employment Agreements,
Severance Agreements and Releases

1:45 p.m.–3:15 p.m.
Essential Elements of These Documents

3:30 p.m.–5:30 p.m.
How It’s Done

• The Diversity Track: 
Equality for All
9:30 a.m.–12:00 p.m.
Effective and Interactive 
Sexual Harassment Training

1:30 p.m.–3:00 p.m.
Bias in the Legal Profession

3:15 p.m.–5:30 p.m.
Retention of Women and 
Minorities in Law Firms

• International Track: 
Around the World: 
The Global Workforce Issues
9:30 a.m.–10:30 a.m.
Employing Ex-Pats Outside the U.S.: 
What Obstacles Are Presented and 
How Do You Overcome Them?

10:45 a.m.–11:45 a.m.
Dealing with Workers, Unions and 
Other Worker Organizations in Foreign
Jurisdictions

11:45 a.m.–1:00 p.m.
Asia v. EU: 
Can European Employers & Workers 
Meet the Asian Challenge in an Era of 
Global Competition and Wage Pressures?

12:00 p.m.–1:00 p.m.
Pro Bono Workshop: 
For Those Who Do Good Deeds

• The E-Discovery Track: 
What Every Lawyer Needs to Know
1:30 p.m.–2:15 p.m.
What’s Feasible: What Every Lawyer 
Needs to Know about the Technology 
of Electronically Stored Information

2:30 p.m.–4:15 p.m.
What’s Reasonable: 
Application of the New Federal Rules 
and State Rules on ESI to the Discovery 
Process and the Impact on Employees,
Employers, In-house and Outside Counsel

4:15 p.m.–5:15 p.m.
What’s Expected

• The Ethics Track: 
Doing the Right Thing
3:30 p.m.–5:30 p.m.
Ethics at the Movies

7:00 p.m.–9:00 p.m.
Networking Reception at the 
National Constitution Center

Saturday, November 10, 2007
7:00 a.m.–8:00 a.m.
Constituent Breakfasts and 
Roundtable Discussions

8:00 a.m.–9:15 a.m.
Plenary Session: Federal 
Enforcement of Statutory Rights

• The Law Student Track: 
Welcome to the World of 
Labor and Employment Law
9:00 a.m.–12:30 p.m.

• The Litigation Track: 
I’ll See You in Court
9:30 a.m.–12:30 p.m. 

• The Consulting Track: 
Don’t Worry—My Lawyer 
Will Know the Answer
9:30 a.m.–11:00 a.m.
The Claims to Watch Out For: 
Sarbanes–Oxley, Whistle-Blowing, 
Qui Tam and Other Retaliation Issues

9:30 a.m.–11:00 a.m.
Reporting Back for Duty: 
USERRA and the Rights of 
Military Employees

9:30 a.m.–11:00 a.m.
How Employment and Union Advocates 
Can Obtain Information from Companies 
to Evaluate Claims

11:15 a.m.–12:30 p.m.
Press # for Other Options: 
Telecommuting and the Workplace

11:15 a.m.–12:30 p.m.
What Do I Have to Keep, 
When and for How Long?:
Document Retention Programs

11:15 a.m.–12:30 p.m.
Counseling 
International 
Employers Operating 
in the United States

• Fundamentals 
Track: 
I Don’t Know 
Much About 
This, But I 
Should Know 
Something
9:30 a.m.–11:30 a.m.
Public Sector Labor 
& Employment Law 
Fundamentals



Registration Form

Registration
The Conference registration fee is $375 per person for Section of Labor &
Employment Law members and $575 for ABA members who are not members 
of the Section (please note that Section dues are $40 per year). Non-ABA
members may register for $650. ABA Young Lawyers Division (YLD) members
may register for $325. Government agency employees, academics, and 
nonprofit employees may register for $200. Law student Section of Labor 
& Employment Law members are invited to register at no charge. NOTE: All 
of the fee categories except for the law student, guest/spouse, and children 
rates will increase after September 14, 2007. The registration fees cover the
Wednesday Welcome Reception and Friday Reception, continental breakfasts,
refreshment breaks, and attendance at all CLE sessions as well as a CD of the
Conference program materials. Printed copies of the course materials may be
pre-ordered at a cost of $75 per set. The guest/spouse registration fee of $75
($50 for children 12–18) includes the Wednesday and Friday evening events.

You are encouraged to register online at www.abanet.org/labor/. You also may
register by filling out the registration form and returning it with your payment 
by October 26, 2007, to the Section office. Registration fees are refundable,
less a $50 administrative fee, for written cancellations received in the Section
office by October 19, 2007.

Hotel Accommodations
We have negotiated special group rates at the Loews Philadelphia Hotel of 
$199 per night (single or double occupancy). The reservation deadline for 
the group rate is October 10, 2007. Reservations may be made by calling the
hotel at 215/627-1200. A block of rooms also has been reserved at the Hilton
Garden Inn Philadelphia City Center. Call the hotel by October 16, 2007 at
215/923-0100 to obtain the group rate of $167 (single or double occupancy).
In addition, a block of rooms has been reserved at the Ritz-Carlton Philadelphia.
Contact the hotel at 215/523-8000 by October 10, 2007 to receive the group
rate of $239 (single or double occupancy). Be sure to mention you are attending
the “ABA LEL Annual Conference” to receive the group rates.

Air Travel Discounts
The ABA has contracted with American Airlines to provide discounted and 
zone fares. The Discount Code for American Airlines is 19226. Discounts 
are available through the ABA’s preferred travel agency (Travelocity Business,
866/321-8402), your personal travel agent, or American Airlines directly.

Ground Transportation
The Loews Philadelphia Hotel is
located approximately eight miles
from Philadelphia International
Airport (PHL). Taxis charge a 
flat rate of $26.25 from the 
airport to central Philadelphia. 

Registration Information

ABA Section of Labor and Employment Law 
Annual CLE Conference • November 7–10, 2007
Online Registration: Or Mail to: Or Fax:
www.abanet.org/labor Chrishelle Thomas 312/988-5814 

Section of Labor and Employment Law
American Bar Association
321 North Clark Street
Chicago, IL 60610

(Please print or type)

Name _____________________________________________________________________

(First name as it should appear on your name badge) ____________________________________

ABA Membership ID_________________________________________________________

Firm/Organization ___________________________________________________________

Address ___________________________________________________________________

City______________________________________ State_______Zip__________________

Business Phone____________________________ Fax _____________________________

E-Mail_____________________________________________________________________

Guest Name________________________________________________________________

On or Before After
Registration Fees September 14 September 14

*LEL Section Member $375 $475 $____________________

ABA Member $575 $675 $____________________

Non-ABA Member $650 $750 $____________________

ABA YLD Member $325 $425 $____________________

LEL Law Student Member $0 $0 $____________________

Gov’t/Academic/Nonprofit $200 $300 $____________________

Guest/Spouse $75 $75 $____________________

Children (12–18) $50 $50 $____________________

Printed Course Book $75 $75 $____________________

Total $____________________

Affiliation I Plan To Attend
■■ Employer/Management ■■ Breast Cancer Awareness Program (Thursday)
■■ Union & Employee ■■ Oral Argument Before the NLRB (Friday)
■■ Employee/Plaintiff ■■ Pro Bono Workshop (Friday)
■■ Government/Public ■■ Employment Arbitration Workshop (Friday)
■■ Neutral ■■ Pro Bono Project (Saturday Afternoon)
■■ Other

(Credit card payments
accepted online only.)

Method of Payment
■■ Enclosed Check (made payable 

to American Bar Association)

(Credit Card Payments accepted 
online only at www.abanet.org/labor.)

*Not a Section member? Join online at www.abanet.org/join/
to register for the Conference at the LEL Section Member rate.

The deadline for receipt of advance registration
forms and to appear in the meeting roster is October
26, 2007, at 5:00 p.m. (Central Standard Time).

Questions? Call 312/988-5523
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TThe Section of Labor and Employ-
ment Law Workers’ Compensation
Committee has tackled the com-
plex legal and ethical issues sur-
rounding immigrant workers and
workers’ compensation at its past
two midwinter meetings.

A few salient statistics provide a
glimpse into why it is important for
lawyers on all sides in the labor tent
to be aware of these issues. In 2005,
the Pew Hispanic Center estimated
that of the 39.4 million foreign-born
persons in the United States, 29 per-
cent, or 10.3 million, were unautho-
rized migrants. By early 2006, that
estimate had jumped to 11.5–12 mil-
lion. Around 81 percent of the un-
documented population is from
Mexico or other Latin American
countries. Latinos suffer the majori-
ty of workplace injuries and deaths
in the United States.

At the committee’s 2006 mid-
winter meeting, Rebecca Smith of
the National Employment Law Pro-
ject (NELP) provided an overview
of undocumented workers’ rights
to workers’ compensation. Accord-
ing to Smith, undocumented work-
ers are entitled to workers’ com-
pensation in every state. Since
March 2002, appellate and lower
courts in California, Colorado,
Connecticut, Florida, Georgia,
Iowa, Louisiana, Nevada, New Jer-
sey, New York, Pennsylvania, and
Texas have issued decisions grant-
ing workers’ compensation cover-
age to undocumented workers. Of
the states with published appellate
decisions, only Pennsylvania and
Michigan courts held that immigra-
tion status restricts workers’ com-
pensation coverage. Many judges
have specifically ruled that, be-
cause a worker’s immigration sta-
tus is irrelevant to determining the
worker’s rights under workers’
compensation and wage payment
laws, it is undiscoverable.

Against this overview of the law,
a panel of practitioners from
Kansas focused on practical day-to-
day legal and ethical issues con-
fronting workers’ compensation
practitioners. Rural communities in

Kansas, Nebraska, and Iowa have
experienced a boom in meatpack-
ing, as plants have moved from
large Midwestern urban areas to
small towns, recruiting workers di-
rectly from Latin American coun-
tries and relying on kinship, home-
town, and transnational networks
to fill tough, dangerous, and dirty
jobs, primarily with undocumented
workers willing to work for wages
that are about 50 percent less than
the average two decades ago.

Management representative Kim
Martens, of Hite, Fanning and Hon-
eyman, LLP, employee representa-
tive Michael L. Snider, of Snider &
Seiwert, LLC, and Assistant U.S. At-
torney for the District of Kansas
Brent Anderson painted a grim pic-
ture of the dangers undocumented
workers face when they file work-
ers’ compensation claims, as well
as the ethical quagmire in which at-
torneys may find themselves when
an undocumented worker suffers a
compensable on-the-job injury. An-
derson explained that by the time
undocumented workers file a work-
ers’ compensation claim, they risk
being prosecuted for a number of
immigration and document-related
federal felonies, including some po-
tential identify-theft law violations.

The crux of the issue is that
most undocumented workers have
some kind of illegitimate work doc-
umentation—whether procured by
the employer or the worker—not
just their own officially issued doc-
umentation. U.S. Attorney Offices
throughout the country have pros-
ecuted undocumented workers for
such federal offenses, often after
learning that the worker filed a
workers’ compensation or other
kind of work-related claim.

According to Martens, ethical
concerns arise when a manage-
ment attorney learns that the em-
ployer is employing undocument-
ed immigrants and has the duty to
counsel the employer against con-
tinuing to violate immigration
laws. Moreover, the ever-present
possibility of a conflict of interest
between the employer and insurer

clients may manifest itself if the in-
surer instructs counsel to pursue a
defense that involves exposing the
undocumented status of a claimant
and the employer instructs the at-
torney not to pursue that line of de-
fense. According to Snider, one of
the ethical pitfalls for attorneys rep-
resenting claimants is the potential
conflict between the attorney’s
duty to the client and duty of can-
dor to the courts, which can arise if
the claimant confides that his or
her immigration status is unlawful.

Another ethical conflict is
whether to counsel a client to pur-
sue a valid workers’ compensation
or other employment-related claim
that could not only result in deporta-
tion but also in prosecution and in-
carceration in a federal penitentiary.
Federal prosecution of undocu-
mented workers’ compensation
claimants may violate the United
States’ international obligations. For
example, in signing the North Ameri-
can Free Trade Agreement labor
side agreement, the United States
committed itself to providing foreign
workers with labor protection—in-
cluding protection from unlawful
retaliation for filing a work-related
claim—equivalent to what it pro-
vides to U.S. nationals. In 2006, NELP
filed a complaint with the Inter-
American Commission on Human
Rights alleging that the United States
violated international norms in its
treatment of immigrant workers, in-
cluding a claim about the arrest and
deportation of an injured immigrant
worker before he could obtain med-
ical attention for his work injury.

At its 2007 midwinter meeting,
the committee built on its previous
work and focused on the difficul-
ties of litigating and administering
workers’ compensation cases with
cross-border implications. Cathleen
Caron, executive director of the
Global Workers Justice Alliance in
New York, discussed the problems
that confront documented immi-
grant workers who must pursue
work-related claims, including
workers’ compensation claims,
from abroad after their work visas

Immigrant Workers and U.S. Workers’ Compensation Law
By Tequila J. Brooks

expire and they return to their
home countries.

Immigrant workers with valid
temporary work visas (such as the
H-2A visa for temporary agricultural
workers and the H-2B visa for tem-
porary unskilled non-agricultural
workers) who return to their home
countries after suffering on-the-job
injuries and want to pursue com-
pensation claims face the difficulties
of obtaining a visa to return to the
United States for hearings and
scheduling depositions of workers
now living in foreign countries.

Complexities in dealing with im-
migrant workers’ on-the-job in-
juries are directly relevant to other
areas of concern to the committee,
such as the potential shift of costs
from workers’ compensation insur-
ers to the Medicare and Medicaid
systems. The issue is compounded
when immigrant workers are in-
volved—whether undocumented
or lawfully admitted to work—be-
cause costs are shifted not only to
our nation’s strained health-care
systems, but also to those of other
countries much less able to bear
the dual burden of providing med-
ical treatment and economic sup-
port to returnees who are injured
or disabled in the United States
and sent home or deported.

In the end, the cost may be shift-
ed to the American people and our
Social Security system. Even
though we do not immediately feel
the impact of substandard wages
and evasion of Social Security laws
by some employers who hire un-
documented workers, and the shift-
ing of costs to other countries’ so-
cial security systems, those costs
likely will impact us indirectly. ■

Tequila J. Brooks (tequila.brooks@
earthlink.net) is an LL.M. candidate in
International and Comparative Law at
George Washington University Law
School in Washington, D.C.

THE
MIDWINTER
MEETINGS
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FFew doubt the merits of diversity
in the workplace. Indeed, a host of
organizational leaders—from chief
executive officers to top military
brass—have recently touted the
importance of a diverse labor
force. As a result, an entire indus-
try has emerged, geared toward
eradicating workplace inequality.

Many thoughtful ideas have made
their way onto “best practices”
lists that identify methods to in-
crease the representation of histori-
cally underrepresented groups in
corporations and firms. (See, e.g.,
Equal Employment Opportunity
Committee Diversity Task Force web
page, which links to several lists of
“best practices,” www.abanet.org/dch/
comadd.cfm?com=LL104000&pg=2.)

Despite all of this attention,
however, the challenge of actually
achieving diversity remains. As
Alexandra Kalev, Frank Dobbin,
and Erin Kelly wrote in a recent ar-
ticle examining the effectiveness of
employers’ efforts to promote di-
versity, “We know a lot about the
disease of workplace inequality,
but not much about the cure.”
“Best Practices or Best Guesses?
Assessing the Efficacy of Corpo-
rate Affirmative Action and Diver-
sity Policies,” 71 Am. Soc. Rev. 589,
590 (August 2006).

At the 2007 National Conference
on Equal Employment Opportunity
Law in Charleston, South Carolina,
the Section’s Equal Employment
Opportunity Committee (EEOC)
presented two panels that focused
on efforts to increase diversity in
private-sector workplaces, includ-
ing law firms. The consensus that
emerged from both panels was
clear: truly overcoming inequality
in the workplace requires more
than changing hearts and minds. It
demands a structural, top-down
approach with incentives for meet-
ing concrete diversity goals.

Discussing one such approach,
panelist Gilbert F. Casellas, an at-
torney at Mintz Levin Cohn Ferris
Glovsky & Popeo, PC, and former
EEOC Chair, suggested that compa-
nies make diversity measures “part

and parcel of [their] strategic busi-
ness plan.” According to Casellas,
upper management’s compensa-
tion should be “linked to achieving
and maintaining goals in the area of
[minority] recruitment, retention,
and employee engagement.”

Empirical research confirms that
diversity measures that build in ac-
countability achieve greater results
than those that do not. Kalev, Dob-
bin, and Kelly contend that organi-
zational structures demanding ac-
countability, such as affirmative
action plans, diversity committees,
and diversity staff positions, are the
most effective means of increasing
diversity in the workplace. Their
study found attempts to reduce so-
cial isolation through networking
and mentoring less effective. Per-
haps most striking, considering its
popularity, is the study’s finding
that typical diversity and antiha-
rassment training is the least effec-
tive. In fact, training workshops
often generate a backlash against
minorities—particularly against
African Americans.

While lauding the potential for
this research to help employers
fashion effective diversity policies,
panelist Michael Foreman, director
of the Employment Discrimination
Project at the Lawyers’ Committee
for Civil Rights Under Law, noted
that those opposed to efforts at in-
clusion will likely mount legal chal-
lenges. “Private employers would
be naïve to believe that attacks on
diversity efforts will be limited to
public employers,” Foreman wrote
in his materials for the panel. The
very programs found to be most
successful “tend also to be those
which may expose . . . employer[s]
. . . ” to litigation.

The Supreme Court’s recent
opinions in Parents Involved in
Community Schools v. Seattle
School District No. 1, 127 S. Ct. 2738
(2007), have thrust diversity ef-
forts back into the heart of public
discourse. While striking down
two programs designed to pro-
mote racial diversity in elementary
and secondary schools, the Court
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EEO Committee Reviews Workplace Diversity Issues
By Justin M. Swartz and Rachel Bien

reaffirmed that diversity can be a
compelling governmental interest,
a central holding of the Supreme
Court’s 2003 decision in Grutter v.
Bollinger, 539 U.S. 306 (2003). In
Grutter, the Court upheld the Uni-
versity of Michigan’s use of race as
“one factor among many” in mak-
ing law school admissions deci-
sions—for the sake of achieving a
diverse student body. It is not yet
clear how these opinions will influ-
ence private employers.

Noting the increase in such chal-
lenges even in the wake of Grutter,
Foreman asked the panel whether
private employers can do things to
increase diversity that public insti-
tutions cannot. Current EEOC Chair
Naomi Earp surprised many in the
audience by answering that allow-
ing companies to take race into ac-
count when making any decisions
can be a “slippery slope,” suggest-
ing that even corporate “affinity
groups” may be unlawful, and en-
dorsing Justice O’Connor’s predic-
tion in Grutter that diversity efforts
will be unnecessary in 25 years.
EEOC Commissioner Leslie Silver-
man, an audience member, dis-
agreed with some of the chair’s
points. We will likely find out who is
right, as Parents Involved will no
doubt embolden opponents of
workplace diversity.

The debate over the extent to
which the Supreme Court’s affir-
mative action cases will bear on
private employment raises two
principal issues. First, because
constitutional principles do not
govern private actors, private affir-
mative action programs are evalu-
ated under Title VII. Although the
Supreme Court held in Johnson v.
Transportation Agency, 480 U.S. 193
(1979), that the standard for evalu-
ating such programs under Title
VII is less stringent than constitu-
tional strict scrutiny, the precise
parameters remain murky, as Chair
Earp noted.

Second, even under this lower
standard, some question whether
the diversity rationale the Univer-
sity of Michigan advanced in 

Grutter applies to the employment
setting. Foreman argued that it
does, noting the Grutter Court’s
heavy reliance on briefs filed by
large corporations touting the ben-
efits of a diverse workforce.

Citing a brief filed by General
Motors, the Court remarked that
successfully navigating “today’s in-
creasingly global marketplace” re-
quires a workforce “exposed to
widely diverse people, cultures,
ideas, and viewpoints.” This, Fore-
man argued, is a tacit approval of
diversity as a legitimate reason for
race-conscious measures in the
private employment context.

Foreman acknowledged, howev-
er, that notwithstanding the appeal
of equating the two contexts, un-
like most educational institutions,
few private employers have articu-
lated a “clear institutional mission
related to diversity.” This distinc-
tion may disappear as companies
continue to make diversity a focal
point of their workplace policies.

Most appellate courts have yet
to weigh in on these important em-
ployment law issues. Until courts
give progressive employers the
cover they need, they will face the
difficult challenge of designing di-
versity policies that achieve re-
sults while steering clear of re-
verse discrimination claims. The
panelists agreed that employers
must nonetheless continue to 
attempt to find the right balance—
diversity efforts are necessary to
eradicate the effects of past dis-
crimination, to minimize current
discrimination, and to enable
American companies to hire the
best talent and retain their com-
petitive edge.   ■

Justin M. Swartz (jms@outtengolden.
com) is a partner and Rachel Bien
(rmb@outtengolden.com) is an 
associate at Outten & Golden LLP 
in New York City.

THE
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Ceresi, senior staff counsel at the
National Labor Relations Board
(NLRB) in Washington, D.C., and an
LEL Government Fellow.

The bill creates an additional
process by which employees can
choose union representation. Cur-
rently, an employer has no obliga-
tion to recognize a union, even if it
represents a majority of employ-
ees, and a union can only be certi-
fied as the employees’ representa-
tive through an NLRB election
process. EFCA provides for union
certification when a union files a
petition supported by a majority of
employees in an appropriate bar-
gaining unit. The bill also establishes
a mediation and arbitration proce-
dure for first contract negotiations
and increases the penalties for cer-
tain employer violations of the act
during organizing and first contract
campaigns, including treble back-
pay, Section 10(l) mandatory in-
junctive relief, and civil penalties.

EFCA is part of a broader, more
comprehensive effort to protect the
economic security of the middle
class, according to panelist Brent

Garren, senior associate general
counsel, UNITE HERE, New York. He
described a current, widening eco-
nomic gap between the rich and
working poor, the impact of which,
he argued, could be likened to the
exclusion of workers from partici-
pation in society in the 1930s.

Garren emphasized that the bill
is consistent with other work-relat-
ed issues that surveys show voters
have identified as meriting high pri-
ority, such as health care, jobs, and
“saving the middle class.” He noted
that the New York Times endorsed
the proposed legislation. Speaking
to the specifics of the bill, Garren
compared the average NLRB back-
pay award, which is a mere $3,000
to $4,000, to Title VII’s $300,000 cap
on compensatory and punitive
damages. He also pointed out that
interest arbitration for first con-
tracts works in Canada and that re-
cent initiatives by NLRB General
Counsel Ronald Meisburg consti-
tute an acknowledgement of the
need for a change in this area.

In sharp contrast, Ronald Mason
of Mason Law Firm in Columbus,
Ohio, characterized EFCA as a
huge political payoff to unions. In
his view, the “snake in the grass” in
the proposed bill is the interest ar-
bitration provision, which, he
claimed, would destroy collective
bargaining. He argued that interest
arbitration would always result in
greater wages and benefits be-
cause arbitrators would never
award cuts for workers. He posited
that companies could be forced
out of business as a result.

The real crunch, Mason predict-
ed, would be after the two-year
contract imposed by the interest
arbitration provisions, when the
employer would then have to bar-
gain to take away increases the ar-
bitrator had awarded. Mason com-
plained that the “free choice” in
the bill’s name really refers to a
union’s choice and not an employ-
ee’s choice and that the bill would
limit an employer’s ability to talk
to their employees.

Gay Semel of Semel, Young &

Norum in New York City moderat-
ed the ensuing, no-holds-barred
debate. Management lawyers chid-
ed the bill as misnamed, claiming 
it was really an employee “no
choice” bill. They argued that the
parties could never reach a first
contract in 90 days so the bill
would not foster good faith negoti-
ations. The imposition of contract
terms, they claimed, could be
characterized as an unconstitu-
tional “taking.”

In response, a union lawyer
queried how the bill could hurt col-
lective bargaining, which he charac-
terized as “already a dying institu-
tion.” Another union lawyer
pointed to her experience in the
public sector, in which statutory in-
terest arbitration creates an incen-
tive for collective bargaining, and
offered her view that arbitrators
routinely consider ability to pay.
One prediction, offered by a man-
agement lawyer, was that unions
would sacrifice the majority author-
ization provisions to get the interest
arbitration provisions passed.

Lawyers on both sides echoed
the sentiment that this legislative
fight is just a dress rehearsal for
the next election cycle. Some re-
fined that outlook, suggesting that
both sides of the issue are using
EFCA to mobilize their constituen-
cies for 2008. Time will tell.   ■

Nancy Schiffer (nschiffe@aflcio.org)
is associate general counsel of the
AFL-CIO in Washington, D.C. She tes-
tified on behalf of the AFL-CIO in sup-
port of the bill before the House Sub-
committee on Health, Education and
Labor and Pensions. Charles Cohen
of Morgan Lewis & Bockius in Wash-
ington, D.C., a member of the Sec-
tion’s Committee on Practice and
Procedure Under the NLRA, testified
in opposition to the bill on behalf of
the U.S. Chamber of Commerce.

IIs it “an embarrassing rebuke to the
NLRB for its failure to conduct free
and fair elections” or “the height of
hypocrisy, even Orwellian”? Such
was the debate at the midwinter
meeting of the Committee on Prac-
tice and Procedure Under the Na-
tional Labor Relations Act (NLRA)
on the impact of the Employee
Free Choice Act (EFCA). The bill
was passed by the House of Repre-
sentatives by a vote of 241–185 on
March 1, 2007, but, despite 51–48
support in the Senate, it succumbed
to the vote cloture requirement.
President Bush had already 
announced his intent to veto the
legislation.

The bill was the focus of “What
to Expect from the New Congres-
sional Majority,” a panel discussion
of the merits of likely initiatives
from the new Democratic congres-
sional majorities and opposing leg-
islative proposals from Republi-
cans. EFCA, which seeks to amend
the NLRA, is the first major legisla-
tive attempt to reform the NLRA
since a failed effort in the 1970s. Its
provisions were described by Diana

P&P Panelists Discuss Proposed NLRA Reform Legislation
By Nancy Schiffer THE

MIDWINTER
MEETINGS

2007 “Best of the Midwinter Meetings”
Teleconference Series
Get CLE credit from the comfort of your office.These eight teleconferences are based 
on some of the most highly regarded sessions of the midwinter meetings. Section
member price: $85 per session. Discounts for a 4-pack or all 8 sessions. All sessions are
1:00–2:30 pm EST. For more information and to register, visit www.abanet.org/labor
or call 312/988-5813.

September 5 The Fine Line: Employer Technology and the Impact on Employee 
Privacy

September 19 A Practical Approach:The Best Practices in the NLRB Regions

October 3 Lawyer as Road Warrior:Which Ethics Rules Should I Follow?

October 17 Civil Rights Developments:The Impact of the Changing Demographics
in the Workplace

October 31 Do Too Many Arbitrators Spoil the Soup: Should NLRA Claims Be 
Subject to Private Dispute Resolution Procedures?

November 14 Anatomy of an Inspection:The Nuts and Bolts of an OSHA Inspection

November 28 Employee References: Damned If You Do, Damned If You Don’t

December 12 Technology and Ethical Issues for Lawyers
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Help Bill Gates Fill New Orleans Bookshelves

Even Bill Gates needs help some-
times . . . and the Section of Labor
and Employment Law intends to
come through, especially to help
rebuild the New Orleans Public 
Library (NOPL). As part of its Gulf
Coast Libraries Project, the Bill
and Melinda Gates Foundation is
setting up six temporary libraries
in New Orleans to serve people in
the city’s flooded neighborhoods.
Each temporary library is intend-
ed to help fill the void in the city’s
public library network for three
years while permanent branches
are rebuilt. These six modular
buildings, plus furniture, computers,
and staff support, represent a gen-
erous donation of $2.4 million. But
the $150,000 in the NOPL’s budget
for books will barely begin to fill all
the empty shelf space in these 
temporary facilities.

Continuing its commitment to
provide $100,000 in funds for the
NOPL Foundation, a completely
private 501(c)(3) not for profit
foundation, the Section intends to
help put more books in the hands
of New Orleans families by raising
another $25,000 for book purchas-
es. This money will buy at least
1,250 books to help fill the shelves
of New Orleans’ first temporary

branch, located on the Canal Street
streetcar line in Mid-City. 

As its name implies, Mid-City is
located in the center of New Or-
leans, roughly between Esplanade
Avenue and the Interstate 10 ex-
pressway. Canal Street streetcars
rumble through the middle of this
urban neighborhood of single-fami-
ly homes, four-plexes, commercial
districts, and light industrial areas.
Like so much of New Orleans, the
neighborhood is diverse, with large
white, African American, and His-
panic populations that range from
poor to moderate middle class.

Even before Katrina, Mid-City
residents had been pressing the
city to establish a branch library
in their neighborhood. The tem-
porary branch is a means to gauge
residents’ interest and may lead to
construction of a permanent branch
nearby. The Mid-City Neighborhood
Organization is determined to sup-
port the new branch and has held a
benefit party and used-book sale to
raise funds for additional furniture.
“This branch library, along with
the reopening of three nearby
schools, will be key to encourag-
ing residents to return home and
to reviving our neighborhood,”
said Jeanette Thompson, chair of

the neighborhood organization’s
Library Committee.

Since early 2006, members of
the Section have given generously
to help rebuild the New Orleans
Public Library. The Section’s first
gift of $25,000 put books on the
shelves of the Children’s Resource
Center, newly renovated with vol-
unteer labor and donations from li-
brary furniture vendors. The sec-
ond $25,000 went to update NOPL’s
Business & Science Division collec-

tion. Our third $25,000 helped fill
shelves in the Bywater neighbor-
hood’s Alvar Street Branch, a
flooded library renovated with
support from library vendor com-
panies. Section leaders are keen to
bring total support to the $100,000
mark by year’s end.

And you can continue to help
the NOPL Foundation’s effort to
make the NOPL a vital factor in the
rebuilding of one of this country’s
most historic cities by sending
contributions to the Section office
using the attached form. Any Sec-
tion member making a contribution
of $20 or more will receive a won-
derful T-shirt. These shirts, which
would make a great gift, come in
small, medium, large, extra large,
and 2X large and will be sent to
you from the NOPL Foundation
upon the Section’s receipt of your
contribution. Please help the Sec-
tion make good on its commitment
by contributing generously and
bring learning and assistance to
thousands of New Orleanians. For
more information on the Section’s
fundraising efforts, contact Chris
Hexter at 314/621-2626. ■

NOPL Foundation President Tania Tetlow is pictured with Section leaders (left to
right) Bill Lurye, Howard Shapiro, Mark Mallery, and Harold Koretzky in front 
of the Mid-City Branch Library’s modest book collection, wearing NOPL’s familiar
red “Rebuild” T-shirts and new shirts with graphics from NOPL’s children’s 
bookmobile.  COPYRIGHT 2007 JACKSON HILL/SOUTHERNLIGHTS.COM

Just Press “Play”: Preloaded iPods Make CLE Easier
The law community is excited
about the ABA’s latest offering:
Apple iPods preloaded with 
popular CLE programs in almost
every major field of law—includ-
ing an Employment Law Edition
iPod nano (with four gigabytes of
memory) in silver or blue.

Peter Glowacki, director of the
ABA Center for CLE, says, “Firms
are realizing that e-learning can be
an efficient and cost-effective
means for training attorneys in a

variety of topics, from substantive
law and CLE training to attorney 
development.”

The ABA is the only known legal
entity offering preloaded CLE on
iPods—a distinction that led one
attorney to comment on his legal
blog, “Why aren’t [local bar associ-
ations] doing this?”

Preloaded courses range from
“Discovery in an Electronic Age:
Best Practices in E-Discovery Post-
Zubulake and in the Shadow of

New Federal Rules” (on the
Employment Law Edition
nano) to “Capturing More
Time . . . and Keeping Your
Clients Happy While Doing It” (on
the Practice Management Edition
nano). Video iPods and nanos are
available. Each iPod is preloaded
with the course PDFs and en-
graved with the ABA-CLE logo.

To find out more about the
ABA’s preloaded CLE iPods, visit
www.abaclecatalog.org.   
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International Labor Law Committee Meets in Rome
By Tyler M. Paetkau and Gerald T. Hathaway

The International Labor Law Com-
mittee held its annual midyear
meeting in Rome in May. The com-
mittee heard from over three dozen
experts from around the world on
many hot and emerging issues, in-
cluding “The Cultural Divide be-
tween the U.S. and EU Workplace”;
“The EU Workplace and the Treaty
of Rome: 50 Years Later—Vision v.
Reality”; “Assimilating New Work-
ers: Immigration and Nationalism
in the Face of an Aging Workforce—
What Are the Implications for Em-
ployers and Employees?”; “The
Changing Role of Collective Bar-
gaining in Dealing with Workplace
Issues in a Global Economy”; “The
Role of Religion in the European
Workplace”; “A Comparative View
of Sex Harassment: The U.S. v. EU
Perspective”; and “Conducting a
Cross-Border Investigation of a 
Harassment and Misconduct Com-
plaint—A Case Study.”

The committee also was treated
to fascinating presentations by the
Honorable Ronald P. Spogli, U.S.
Ambassador to Italy, Michael Golden,
publisher of the International Herald
Tribune, and Judge Antonia Tizzano
of the European Court of Justice.

The committee heard two pre-
sentations focused on labor and
employment law developments in
Italy: “Globalization and its Impact
on Italian Industries: Stitching
Labor Change in Italy,” dealing
with Italy’s strategy to compete in
the face of globalization of the
clothing manufacturing industry
by specializing in high-end designer
products; and “Italian Labor Law:
A View from the Senate,” a discus-
sion of the current ferment in Italy
regarding labor law. In addition,
Ronald S. Cooper, former commit-
tee co-chair and current general
counsel of the U.S. Equal Employ-
ment Opportunity Commission,
spoke on “Extraterritorial Enforce-
ment of U.S. EEO Laws and Protec-
tions of U.S. Citizens Employed
Overseas and How the U.S. Equal
Employment Opportunity Com-
mission is Addressing Issues Relat-
ed to Immigrant Workers in the
United States.”

One of the more intriguing panels,

“Asia v. EU:
What Does
the EU Offer
the Global
Employer?”
moderated
by former
Section
Chair Mark S. Dichter, Morgan
Lewis & Bockius LLP, featured pan-
elists Laurent Develle from Orrick’s
Tokyo office, Salvador del Rey
Guanter from Spain’s Cuatrecasas
law firm, and Nickolaus Simon from
the Hans Boeckler Foundation in
Germany. The speakers compared
and contrasted Asia and EU labor
and employment law developments
and the various challenges faced in
regulating the labor market in the
two areas.

While the discussion covered
the challenges facing the EU in
meeting increased competition
from Asia, the panelists also dis-
cussed some trends in China, in-
cluding a perceived shortage of
qualified workers for its bustling
economy and the need for better
statistical monitoring to allow the
Chinese to collect sufficient data to
make informed decisions on social
policy in the employment arena.
The panelists also discussed
whether labor and employment
laws in Asia are moving toward the
EU and U.S. models, and addressed
the “co-determination” model by
which employees participate in de-
cision making regarding such mat-
ters as restructuring, technological
and product development, trade
unions, and employee rights, sug-
gesting that Asia may eventually
follow the EU model in this regard.

The panelists emphasized that
Asia should not be considered as a
single entity with one, common
culture, given the many historical,
cultural, and legal dissimilarities
among the many developed and
developing countries in Asia.   ■

Tyler M. Paetkau (tpaetkau@littler.
com) and Gerald T. Hathaway
(ghathaway@littler.com) are share-
holders with Littler Mendelson, P.C.,
in San Francisco and New York City,
respectively.

LEL Information Fund for the New Orleans
and Louisiana Public Libraries

CONTRIBUTION FORM

I am pleased to support the ABA Section of Labor and Employment Law’s Information
Fund for the New Orleans and Louisiana Public Libraries.

❏ Enclosed is my gift of $ (Please make checks payable to the “ABA Fund
for Justice and Education”)

❏ Please charge my gift of  $ to:

❏ Visa              ❏ MasterCard              ❏ American Express

Credit Card # Exp. Date 

Signature Required 

❏ This is a personal gift to the fund

❏ This gift is on behalf of a firm or organization

Name: 
(please print)

Street: 

City: State: Zip: 

Law Firm: 
(optional)

I would like to honor someone with my gift to the LEL Information Fund for the 
New Orleans and Louisiana Public Libraries.

❏ Honor                         ❏ Remember

Name: _____________________________________________________________

In addition to the acknowledgment letter I will receive, please send a letter of 
acknowledgment to:

Name: 
(please print)

Address: 

City: State: Zip: 

Contributions are specifically earmarked for the LEL Information Fund for the New
Orleans and Louisiana Public Libraries and handled through the ABA Fund for Justice
and Education, a 501(c)(3) charitable organization. Contributions to the FJE are tax
deductible to the full extent allowed by law.

Contributions should be made payable to the ABA Fund for Justice and Education
and returned with this form to the address below. Questions may be directed to the
Section of Labor and Employment Offices at 312/988-5813. Questions about the
FJE should be directed to the FJE Office at 312/988-5927.

In appreciation for your contribution, the New Orleans and Louisiana Public Libraries
would like to send you a T-shirt celebrating their post-Katrina revival. If you would like
a shirt, please indicate the size below. Your shirt should arrive in 3–6 weeks.

T-shirt Size: Small Medium Large X-Large XX-Large

American Bar Association
Section of Labor and Employment Law

c/o Judy Stofko
321 North Clark Street

Chicago, IL 60610

Fax: 312/988-5814
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interpretation of Title VII” that is
“incompatible with the statute’s
broad remedial purpose” and the
result of “a parsimonious reading
of Title VII.” Whereas the majority
based its decision on stare decisis
and legislative intent, Ginsburg’s
dissent focused on what she de-
scribed as the “realities of the
workplace”—“[c]ompensation dis-
parities” that “are often hidden
from sight.”

Ginsburg added, “The problem of
pay discrimination is particularly
acute where the disparity arises not
because the female employee is flat-
ly denied a raise but because male
counterparts are given larger raises.
Having received a pay increase, the
female employee . . . may have little
reason even to suspect discrimina-
tion until a pattern develops incre-
mentally and she ultimately be-
comes aware of the disparity.”

Ginsburg, however, did more
than simply take exception with
the majority’s reasoning. For the
second time in six weeks, Ginsburg
chose the infrequently used prac-
tice of reading her dissent from the
bench. The tactic “is an act of the-
ater that justices use to convey
their view that the majority is not
only mistaken, but profoundly
wrong. It happens just a handful of
times a year,” commented New
York Times Supreme Court corre-
spondent Linda Greenhouse.

“Justice Ginsburg’s dissent re-
flects that she sees Ledbetter as a
major blow to suits for pay equity.
Her choice to read her dissent
from the bench is a reflection of
her strong sense that the decision
is terribly unfair and will have a
devastating effect on the ability of
many plaintiffs to recover under
Title VII for pay discrimination,”
said Professor Erwin Chemerinsky
of Duke University Law School, a
veteran of several oral arguments
before the Supreme Court.

Though Ledbetter requires that
plaintiffs act early in bringing pay
discrimination claims, Professor
Samuel Estreicher of New York
University School of Law noted
that, as a practical matter, later
claims may not always be fore-
closed. “Every paycheck is indeed

Pay Discrimination
continued from page 1

a potential violation, but only in
the sense that the fact that the dis-
crimination had its origin outside
the charge-filing period does not
immunize a pay decision or prac-
tice that is infected by post-charge-
filing period bias,” he said.

While disagreement on the
Supreme Court bench is not un-
usual, it is notable because it be-
lies the unity that Roberts pro-
claimed to be a priority before he

was confirmed as chief justice in
September 2005. It also represents
a change from the Roberts Court’s
early days. Under Roberts’s direc-
tion, the Court issued 11 consecu-
tive unanimous opinions in March
2006, leading commentators to de-
clare a modern-day record.

By contrast, this term has been
characterized by 5–4 splits in 24
cases, almost one-third of the deci-
sions issued by the Court. Time

will tell how and whether the
Court’s apparent shift in thinking
with the addition of Chief Justice
Roberts and Justice Alito will ex-
tend to other employment cases
that come before it.   ■

David D. Powell Jr. (dpowell@bhfs.
com) is a shareholder and Matthew
B. Finnigan (mfinnigan@bhfs.com) 
is an associate at Brownstein Hyatt
Farber Schreck in Denver.

Join Section Members in a Service Project at 
the Annual CLE Conference

The Pro Bono Work Committee of the Section of Labor and Employ-
ment Law is inviting Section members and their guests to participate in
a voluntary service project for the Philadelphia community during the
first Annual Section CLE Conference in Philadelphia, Pennsylvania.

Partnering with award-winning local nonprofit Greater Philadelphia Cares (GPC) (www.gpcares.com), the 
committee is planning a project addressing a critical community need toward which GPC directs its efforts—
strengthening families, seniors, digital inclusion, children’s education, hunger relief, environment, and people 
living with disabilities. The project will not involve legal skill or knowledge, thus avoiding issues of differences in
practice and, more importantly, encouraging family members to participate with Section members. GPC organ-
izes and directs projects generating more than 150,000 hours of volunteer service in the greater Philadelphia
area and has agreed to work with the committee. Some possible service projects: 

■  Sorting food at the Philabundance food bank.
■  Sizing and sorting professional clothing at an organization that helps women returning to the workforce

improve their impression on potential employers.
■  Spending time with seniors, children, the homeless, or persons with disabilities.
■  Community development and revitalization projects (indoors).

The details of the project itself will be determined after the committee has a clearer idea of the number of
Section members who will be participating. Members who participate should plan to commit at least two
hours to the project, plus time spent getting to and from the project site. Free transportation to the project
will be provided by the Section.

The committee hopes that this project will provide Section members with an opportunity to give something
back to the great city that will be hosting our first annual CLE Conference. If you would like to participate,
please indicate your intention on the conference registration form. Further details will be posted on the Pro
Bono Work Committee Web page (www.abanet.org/dch/committee.cfm?com= LL300501) and through
other means between now and November. Although a sign-up sheet will be posted at the ABA Registration
Desk at the conference itself, we encourage anyone who is interested to sign up in advance because the
precise project is dependent on the number of participants. We also encourage you to contact the commit-
tee through the website or one of its chairs if you have feedback on the type of project you prefer or if you
have any questions or concerns.

The Pro Bono Work Committee is charged with the mission of proposing and implementing pro bono projects
for the membership of the Section, subject to approval of the Section Council. The committee meets monthly
via teleconference to brainstorm and design pro bono projects for Section members. The committee tries to
identify and promote projects for members from all facets of the Section’s membership—management,
labor/employee, and neutral.
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Special Section Member Discounts
from the ABA Section of Labor and Employment Law and BNA Books

Save Up to 25% on Main Volumes and Save Up to 60% on Supplements! 
Go to: bnabooks.com/abale. Be sure to use Priority Code: ABALE

To get your special ABA Section Member Discount, go to: bnabooks.com/abale or call 1-800-960-1220. Be sure to use Priority Code: ABALE. 
Additional information, including tables of contents, contributor lists, and publication dates, is also available online.

 Employment Law

Employment 
Discrimination Law, 
4th Edition (2 volumes) 
List Price: $645.00/
Your Price: $483.75
Save $161.25
The new edition of this essential reference 
contains a comprehensive update of cases 
through June 2005, and coverage of Supreme 
Court decisions through June 2006.

Age Discrimination in Employment Law
List Price: $275.00/Your Price: $206.25
Save $68.75

2007 Cumulative Supplement (due November 2007)
List Price: $165.00/Your Price: $66.00
Save $99.00

Covenants Not to Compete:
A State-by-State Survey, 5th Edition (3 Volumes) 
List Price: $610.00/Your Price: $457.50
Save $152.50

2007 Supplement (due October 2007)
List Price: $185.00/Your Price: $74.00
Save $111.00

Employee Duty of Loyalty:
A State-by-State Survey, 3rd Edition (2 Volumes) 
List Price: $415.00/Your Price: $311.25
Save $103.75

2007 Cumulative Supplement (due September 2007)
List Price: $220.00/Your Price: $88.00
Save $132.00

Employment Termination: Rights and Remedies,
2nd Edition
List Price: $145.00/Your Price: $108.75
Save $36.25

2003 Supplement
List Price: $115.00/Your Price: $46.00
Save $69.00

Equal Employment Law Update, Summer 2007 Edition 
(due November 2007)
List Price: $240.00/Your Price: $180.00
Save $60.00

Also available:
Spring 2005 Ed. List Price: $225.00

Your Price: $168.75 Save $56.25
Spring 2000 Ed.* List Price: $135.00

Your Price: $101.25 Save $33.75
Spring 1998 Ed. List Price: $95.00

Your Price: $71.25 Save $23.75
Summer 1996 Ed. List Price: $75.00

Your Price: $56.25 Save $18.75
* Note: Available on CD also (#C235). List Price: $100.00/
Your Price: $75.00. Save $25.00

The Fair Labor Standards Act
List Price: $580.00/Your Price: $435.00
Save $145.00

2006 Cumulative Supplement
List Price: $195.00/Your Price: $78.00
Save $117.00

The Family and Medical Leave Act
List Price: $345.00/Your Price: $258.75
Save $86.25

2006 Supplement
List Price: $185.00/Your Price: $74.00
Save $111.00

How ADR Works
List Price: $155.00/Your Price: $116.25
Save $38.75
International Labor and Employment Laws,
Volume I, 2nd Edition
List Price: $400.00/Your Price: $300.00
Save $100.00

2007 Cumulative Supplement (due November 2007)
List Price: $160.00/Your Price: $64.00
Save $96.00

International Labor and Employment Laws,
Volume II, 2nd Edition
List Price: $445.00/Your Price: $333.75
Save $111.25

2007 Cumulative Supplement (due November 2007)
List Price: $160.00/Your Price: $64.00
Save $96.00

Occupational Safety and Health Law, 2nd Edition
List Price: $265.00/Your Price: $198.75
Save $66.25

2004 Supplement
List Price: $155.00/Your Price: $62.00
Save $93.00

Tortious Interference in the Employment Context:
A State-by-State Survey, 2nd Edition 
(due November 2007)
List Price: $385.00/Your Price: $288.75
Save $96.25
Trade Secrets: A State-by-State Survey, 3rd Edition
(2 Volumes) 
List Price: $425.00/Your Price: $318.75 
Save $106.25

2007 Supplement (due September 2007)
List Price: $245.00/Your Price: $98.00
Save $147.00

Wage and Hour Laws: A State-by-State Survey
List Price: $325.00/Your Price: $243.75
Save $81.25

2007 Cumulative Supplement (due November 2007)
List Price: $195.00/Your Price: $78.00
Save $117.00

 Employee Benefits Law

Employee Benefits Law, 2nd Edition**
List Price: $560.00/Your Price: $448.00
Save $112.00

2006 Cumulative Supplement
List Price: $220.00/Your Price: $88.00
Save $132.00

** Note: Available electronically as part of BNA’s Benefits Practice Center. 
Call 1-800-372-1033.

 Labor Law

The Developing Labor Law: The Board, the Courts, and 
the National Labor Relations Act, 5th Edition
(2 Volumes) List Price: $685.00/Your Price: $513.75
Save $171.25

2007 Cumulative Supplement (due November 2007)
List Price: $175.00/Your Price: $70.00
Save $105.00

How to Take a Case Before the NLRB, 7th Edition
List Price: $385.00/Your Price: $288.75
Save $96.25

2005 Cumulative Supplement
List Price: $215.00/Your Price: $86.00
Save $129.00

Labor Union Law and Regulation
List Price: $225.00/Your Price: $168.75
Save $56.25

2007 Cumulative Supplement (due November 2007)
List Price: $180.00/Your Price: $72.00
Save $108.00

The Railway Labor Act, 2nd Edition
List Price: $425.00/Your Price: $318.75
Save $106.25

2006 Supplement
List Price: $145.00/Your Price: $58.00
Save $87.00

 Labor Arbitration

Discipline and Discharge in Arbitration
List Price: $95.00/Your Price: $76.00
Save $19.00

2001 Supplement
List Price: $65.00/Your Price: $52.00
Save $13.00

Elkouri & Elkouri: How Arbitration Works, 6th Edition
List Price: $185.00/Your Price: $138.75
Save $46.25
Labor Arbitration: Cases and Materials for Advocates
List Price: $45.00/Your Price: $36.00
Save $9.00
Labor Arbitration: A Practical Guide for Advocates
List Price: $55.00/Your Price: $44.00
Save $11.00
Labor Arbitrator Development: A Handbook
List Price: $55.00/Your Price: $44.00
Save $11.00

JO3966

FEATURED BOOK!
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NEWNEW
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Calendar of Events

For more information on any of 
these events, please contact 
the Section office at 
312/988-5813 or check the 
Calendar of Events page at
www.abanet.org/labor/calendar.html.

November 10–11
Fall Council Meeting
Loews Philadelphia Hotel
Philadelphia, Pennsylvania

2008
January 26–27
National Law Student Trial
Advocacy Competition
U.S. Courthouse
Chicago, Illinois

January 31–February 2
❖ State & Local Government

Bargaining & Employment Law
Committee
CasaMagna Marriott Resort & Spa
Puerto Vallarta, Mexico

February 10–13
❖ ADR in Labor & Employment 

Law Committee
Fairmont Mayakoba
Playa Del Carmen, Mexico

February 17–20
❖ Committee on Development of 

the Law Under the NLRA
Naples Grande Resort & Club
Naples, Florida

February 20–23
❖ Committee on Practice &

Procedure Under the NLRA
Naples Grande Resort & Club
Naples, Florida

February 27–29
❖ Federal Labor Standards

Legislation Committee
Half Moon Resort
Montego Bay, Jamaica

February 27–March 1
❖ Employee Benefits Committee

Royal Sonesta Hotel
New Orleans, Louisiana

March 4–7
❖ Occupational Safety & Health

Law Committee
Loews Ventana Canyon Resort
Tucson, Arizona

Workers’ Compensation 
Committee
Loews Ventana Canyon Resort
Tucson, Arizona

March 12–14
❖ Railway & Airline Labor Law

Committee
Casa Marina Resort
Key West, Florida

March 26–29
❖ National Conference on Equal

Employment Opportunity Law
Westin La Paloma Resort & Spa
Tucson, Arizona

March 27–29
❖ Ethics & Professional

Responsibility Committee
Westin La Paloma Resort & Spa
Tucson, Arizona

April 2–6
❖ Employment Rights &

Responsibilities Committee
St. Regis Resort Monarch Beach
Dana Point, California

April 13–17
❖ International Labor Law

Committee
Grand Hyatt Beijing
Beijing, Peoples Republic of China

April 16–17
❖ Federal Service Labor and

Employment Law Committee
ABA Office
Washington, D.C.

April 30–May 2
❖ Technology in Practice and

Workplace Committee
ABA Office
Chicago, Illinois

Labor
Employment 

Law
AND

2007
September 5–December 12 
“Best of the Midwinter 
Meetings” Teleconference 
Series
See page15 for details. 

September 28
Federal Labor Standards 
Legislation Committee 
Fall Meeting
Morgan, Lewis & Bockius LLP
Washington, D.C.

Law Student Trial Advocacy
Competitions
U.S. Courthouses

November 3–4
Chicago, Illinois
Dallas, Texas

November 17–18
Los Angeles, California
Miami, Florida
New York, New York
Washington, D.C.

November 7–10
Annual CLE Conference
Loews Philadelphia Hotel
Philadelphia, Pennsylvania
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❖ indicates a midwinter meeting

LEL_Sum07  8/7/07  2:12 PM  Page 20


