
SPRING 2008
VOLUME 36, NUMBER 3

Section of Labor and
Employment Law

American Bar Association

TThe National Labor Relations Act,
Section 7, grants employees the
right to form, join, or assist a
union, to choose representatives
to bargain on their behalf, or to
choose not to engage in any of
these protected activities. Are
these rights better served through
card check agreements, neutrality
agreements, and voluntary recog-
nition or through the traditional
National Labor Relations
Board–run election process that
leads to certification of a collective
bargaining representative?
Is the act more concernedwith

employee free choice, collective
bargaining, or industrial stability?
Are these interests necessarily mu-
tually exclusive? And how is each
best accomplished?
These fundamental issues were

all addressed inDana Corp., 351
NLRB 28 (2007). In what BNA’s
Daily Labor Report referred to as a
sweeping change, the five-member
board overturned nearly 40 years
of precedent andmodified both
the recognition bar and contract
bar doctrines.
In doing so, the boardmajority

of then-Chairman Robert Battista
andMember Peter Schaumber and
then-Member Peter Kirsanow
spoke of striking a proper balance
between the act’s twin and some-

NLRB Reverses Long-standing Precedent in Contentious September
By Elana R. Hollo

times competing purposes of pro-
tecting employee freedom of
choice, on the one hand, and pro-
moting stability of bargaining rela-
tionships, on the other. Dissenting
MemberWilma Liebman and then-
Member DennisWalsh strongly de-
nounced themajority opinion, pre-
dicting that it would “surely
enhance already serious disen-
chantment with the Act’s ability to
protect the right of employees to
engage in collective bargaining.”

Danawas the consolidation of
two representation cases, one in-
volvingMetaldyne Corp., and one
involving Dana Corp. In September
2002, Metaldyne and the United
AutoWorkers entered into a neu-
trality and card check agreement
that led toMetaldyne recognizing
the UAW as the bargaining repre-
sentative for certain employees.
Two employees then filed a decer-
tification petition, allegedly signed
by 50 percent of the employees.
DanaCorp. and theUAWentered

into a letter of agreement inAugust
2003. Dana recognized theUAW four
months later, after a neutral third
party confirmed that amajority of
the unit employees had signedUAW
authorization cards. An employee
filed adecertificationpetition short-
ly thereafter, allegedly signedby 35
percent of the employees.
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NLRB Regional Directors dis-
missed both decertification peti-
tions under the recognition bar
doctrine, which bars decertifica-
tion petitions and petitions by rival
unions for a reasonable period
after an employer voluntarily rec-
ognizes a union based on the

demonstrated support of amajority
of unit employees.
In June 2004, the board voted

3–2 to review the regional direc-
tors’ dismissals of the decertifica-
tion petitions and invited submis-
sions of amicus briefs. Two dozen

continued on page 14

We normally receive the Supreme
Court’s labor and employment decisions
with the arrival of summer, and we take
them to the park. This year, however,
the Court issued four decisions in late
February, which we read by the fire on
cold winter nights. In LaRue v. DeWolff,
Boberg & Associates, Inc., the Court
began to consider the application of
ERISA in the expanding world of de-
fined contribution benefit plans. In
Sprint/United Management Co. v.
Mendelsohn, it refused to make a
bright-line rule on so-called “me too”
coworker evidence of discrimination.
In Federal Express Corp. v. Holowecki,
the Court explained what constitutes
a “charge” of discrimination, and in Preston v. Ferrer, it provided
further support for arbitration of employment claims. Our contribu-
tors discuss all four cases on the pages that follow.

At the Court, an Early Spring
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TThe Section’s 2nd Annual CLE Conferencewill be held in Denver, Septem-
ber 10–13, 2008. Check out pages 9–12 of this LEL for details. I think youwill
agree that it continues the standard of excellence we established with last
year’s inaugural conference. Early-bird registration will save youmoney, so
be sure to register by June 30 if possible and encourage other lawyers you
know to do the same.
In addition to the annual conference, the Section has numerous initia-

tives geared toward expanding our “footprint” both within and outside of
the Section. As to the former, our E-Alert and Hot Topics programs have
been very successful. We have asked each Section standing committee to
designatemembers responsible for identifying developments for use in
these programs. This provides an additional opportunity for Sectionmem-
bers to get involved in the work of their committees and the Section. If you
are interested in expanding your participation, contact your committee
cochairs. They will be happy to hear from you!
As to expanding our exposure outside the Section, a Fair Labor Stan-

dards Act video presentation for the federal law clerks training program
has just been submitted to the Federal Judicial Conference. This is a highly
visible project with the courts, andwe are working on getting this program
more exposure in additional federal courts. In some instances, we combine
the video with a live panel presentation to the clerks.
We are proud that theCommission onMental andPhysical Disability Law

Subcommittee onLawyerswithDisabilities recently recognized the Section for
our efforts to integrate attorneyswith disabilities into our programs and ac-
tivities. Andwewill have a slot in theCommission onWomen in theProfes-
sion’s day of programming at the 2008AnnualMeeting inNewYorkCity.
One concern for labor and employment law practitioners is the decreas-

ing number of law schools that offer courses in traditional labor law and the
related lack of information to students about career opportunities. The Sec-
tion has taken steps to help address these problems and continues its ef-
forts to support the teaching of labor law courses in law schools.
In November, the Section approved participation with an organization of

law school professors, The Labor LawGroup, in developing curricula for
use in law schools. Recently, Chair-Elect Barbara Berish Brown and I ap-
pointed a task force of Sectionmembers to work with the professors on this
project. Ourmembers will help develop andwrite curricula that combine
clinical and classroom teaching, with an eye towardmaking sure that
course content includes due regard for day-to-day practice implications.
This project is consistent with our Section’s Outreach to Academicians ef-
forts to increase their involvement in Section programming and activities.
For years, the Section has also sponsored a law school outreach pro-

gram, throughwhich groups of local lawyersmake visits and presentations
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Comments
from the Chair

James R. LaVaute

to law students, usually in the informal atmosphere of a free lunch for the
students while lawyers from all sides of labor and employment law present
information about the practice, opportunities in the field, and Section activ-
ities available to students. This program has been successful for many
years, but we need new presenters who canmake initial and repeat visits to
schools. In the past, we have had asmany as 40 visits to schools during the
year, but recent efforts have come up short of that number. This is a fun pro-
gram and an opportunity tomeet enthusiastic students. If you can con-
tribute to these efforts, please contact one of theOutreach to Law School
Students Task Force Cochairs, JoyceMargulies, Don Slesnick, and Loretta
Attardo, through the SectionMembership andMarketing Assistant, Tracey
Moore (mooret@staff.abanet.org).
For those of youwhomay require financial assistance to participate in

the annual conference and standing committeemidwinter meetings, do not
forget that applications for the Section Development Fund fellowships
must be received by June 15. Recognizing that required attendance at both
the annual conference and amidwinter meeting for each of three yearsmay
be toomuch of a time commitment, wemade one change to the program.
Under the new guidelines, you can apply for a fellowship to attend the
Annual CLE Conference or amidwintermeeting or both, provided that you
attend the annual conference at least once during the three-year fellowship.
The application form and the criteriawe use in selecting the fellowship recipi-
ents are available on the Sectionwebsite atwww.abanet.org/labor/forms/
section_devel_fund_app.pdf. �

-SAVE THE DATES-
September 10–13, 2008 | Denver, Colorado

ABA Section of Labor & Employment Law
2nd Annual CLE Conference
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In employment discrimination tri-
als, judges have long wrestled
with whether to admit “me too”
evidence—that is, testimony of
coworkers who say they too have
experienced discrimination or
harassment in the workplace.
In Sprint/United Management Co.

v. Mendelsohn, 128 S. Ct. 1140
(2008), the U.S. Supreme Court an-
alyzed “me too” evidence in the
context of the Age Discrimination
in Employment Act (ADEA).The
plaintiff sought to introduce testi-
mony of coworkers alleging dis-
crimination at the hands of super-
visors who played no role in the
adverse action challenged by the
plaintiff. Rather than set forth a
bright-line standard or analyze the
relevance of the evidence, the

Court simply reiterated that trial
judges have broad discretion to
admit or exclude evidence and re-
manded the case to the district
court to exercise that discretion.
In a unanimous decision

authored by Justice Clarence
Thomas, the Court held that such
evidence “is neither per se admissi-
ble nor per se inadmissible.” Rather,
a district courtmust engage in a
“fact-intensive, context-specific”
inquiry to determine under Federal
Rule of Evidence 403 if the proba-
tive value of the evidencewould be
substantially outweighed by the
danger of unfair prejudice, confu-
sion of the issues,misleading the
jury, or undue delay.
Justice Thomas wrote that the

relevance of such evidence “de-
pends onmany factors, including
how closely related the evidence is
to the plaintiff’s circumstances and
the theory of the case.”
EllenMendelsohn alleged that

she was selected for termination
as part of a company-wide reduc-

tion in force because of her age, in
violation of the ADEA. She sought
to introduce testimony by five
other former employees who had
allegedly experienced discrimina-
tion, none of whomhadworked in
her group or under supervisors in
her chain of command or had
heard any discriminatory remarks
byMendelsohn’s supervisors.
Before trial, Sprintmoved to ex-

clude the “me too” testimony, argu-
ing that it would be relevant only if
the profferedwitnesseswere “simi-
larly situated” toMendelsohn, in
that they had the same supervisor.
Sprint also argued that the testimo-
ny should be excluded under rule
403’s considerations of prejudice,
confusion,misleading the jury, and
undue delay.

The district court granted
Sprint’smotion in limine and ex-
cluded evidence of “discrimination
against employees not similarly sit-
uated to plaintiff.” The district
court defined “similarly situated”
as requiring proof that the employ-
ment decisionsweremade by the
same supervisor at around the
same time. After the jury returned
a verdict in Sprint’s favor, Mendel-
sohn appealed to the Tenth Circuit,
challenging the evidentiary ruling.
The Tenth Circuit assumed the

district court applied a per se rule,
excluding evidence from employ-
ees with different supervisors to
prove discrimination under the
ADEA. The court also determined
that the evidence was relevant and
not unduly prejudicial under rules
401 and 403, and reversed and re-
manded for a new trial.
The SupremeCourt found the

Tenth Circuit’s decision erroneous
on two grounds: first, that the dis-
trict court had not, in fact, applied a
per se rule of exclusion; and second,

that the court of appeals should not
have balanced rule 403’s factors it-
self, because the rule requires an
“on-the-spot balancing of probative
value and prejudice, potentially to
exclude as unduly prejudicial evi-
dence that has already been found
to be factually relevant.” Because
“questions of relevance and preju-
dice are for theDistrict Court to de-
termine in the first instance,” the
SupremeCourt vacated the Tenth
Circuit decision and remanded the
case to the district courtwith in-
structions that it clarify its order on
Sprint’smotion in limine.

Mendelsohn could be viewed as
a loss for employers whomight
have hoped that a conservative
Supreme Court would favor a per se
rule, excluding coworker evidence
from employeeswith different su-
pervisors. On the other hand, the
decision strongly rebuffed the cir-
cuit court for attempting to take
the responsibility for evidentiary
rulings away from the district court
and thereby preserved the jury’s
verdict for the employer.
Some practitioners had hoped

that the Supreme Court’s decision
would shed light on the question
of when a trial court should admit
coworker evidence, particularly
when the proffered testimony re-
lates to supervisors who were not
involved with the adverse action
experienced by the plaintiff. The
continuing uncertainty as to
whether coworker evidence will
be admittedmaymake it difficult
for the lawyers to evaluate the
strength of the plaintiff’s case for
settlement purposes because

these evidentiary disputes will be
resolved by trial court judges
through the “on-the-spot” and
“fact-intensive, context-specific”
balancing of relevance and preju-
dice, mostly occurring on the eve
of trial or during trial itself.
By reaffirming the central role of

the trial court inmaking evidentiary
rulings,Mendelsohn also suggests
that partieswill have difficulty chal-
lenging jury verdicts based on pre-
trial evidentiary rulings. And given
the highly deferential “abuse of dis-
cretion” standard of review enjoyed
by trial judges on evidentiary rul-
ings, appeals based on rulings
under the Federal Rules of Evidence
401 or 403will continue to have
trouble gaining traction. �

Steven W. Moore, a partner at
Baker & Hostetler in Denver, Col-
orado, andMark Risk, principal of
Mark Risk, PC, in New York City, are
co-editors of LEL.

Nine Justices Say “Me Too” on Coworker Evidence Remand
By Steven W. Moore and Mark Risk

The trial court is the place for
evidentiary rulings, through
“fact-intensive, context-specific”
balancing of relevance and prejudice.
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SEEKING WRITERS

The editors of Labor and Employment Law invite Section
members to contribute articles. We are interested in your
ideas for articles of interest to our Sectionmembers, but we
can also provide a topic. Topics might include coverage of
important cases or other developments, or issues or trends
in the practice of labor and employment law. Contact the
LEL co-editors to discuss article topics. See page 2 for con-
tact information.
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Supreme Court Defines “Charge” Under the ADEA
By Chris Arbery and Michelle O’Leary

BBefore filing a lawsuit alleging
claims under the Age Discrimina-
tion in Employment Act (ADEA), an
employeemust first file a charge of
discrimination with the Equal Em-
ployment Opportunity Commis-
sion (EEOC). But what exactly con-
stitutes a charge, andwhether the
employermust be notified, have
been somewhatmurky issues.
In Federal Express Corp. v.

Holowecki, the U.S. Supreme Court
attempted to clarify the definition
of “charge” as used in the ADEA.
Although the Court’s holding is
limited expressly to the ADEA, as
opposed to Title VII of the Civil
Rights Act, its analysis may have
broader implications.
The term “charge” is not defined

explicitly in the ADEA or in EEOC
regulations interpreting the
statute. However, the regulations
do provide that a charge should
contain the name and contact in-
formation of the charging party, a
statement of facts describing the al-
leged discrimination, the number
of employees employed by the em-
ployer, and a statement indicating
whether the employee has initiated
proceedingswith a state agency.
The filing of a charge is intended

to begin an EEOC investigation on
the complaint and to notify the em-
ployer of alleged unlawful prac-
tices in order to give it an opportu-
nity to address the complaints
through alternative, nonjudicial
methods. Understanding what trig-
gers EEOC investigations and em-
ployer notice is critical to the
ADEA framework.
InHolowecki, 14 FedEx couriers

filed a federal lawsuit claiming that
two productivity programs FedEx
implementedwere intended to
force older workers out of the com-
pany. FedExmoved to dismiss the
claim by one of the plaintiffs, Patri-
cia Kennedy, asserting that she had
not filed an EEOC charge before
commencing suit, as the ADEA re-
quires. Although Kennedy had not
filed a formal charge on the stan-
dard EEOC Form 5, she had submit-
ted an Intake Questionnaire (EEOC
Form 283), as well as a six-page affi-
davit detailing her allegations.
In a 7–2 decision authored by

Justice Anthony Kennedy, the
Court found that Kennedy’s ques-
tionnaire constituted a charge be-
cause it evidenced her intent to re-
quest EEOC action. Affording
deference to the EEOC’s interpreta-

tion of its regulations, the Court
ruled that to constitute a charge
under the ADEA, a filing should in-
clude the above-mentioned items
listed in the regulations implement-
ing the ADEA, and “must be reason-

ably construed as a request for the
agency to take remedial action to
protect employee’s rights or other-
wise settle a dispute between the
employer and the employee.”
The Court further noted that, al-

though Intake Questionnaires usu-
ally will not constitute a charge,
Kennedy’s questionnaire was suffi-
cient to show that she intended to
request remedial action because it
authorized the EEOC to disclose
her identity to FedEx andwas
coupled with a detailed affidavit
requesting that the EEOC “force
Federal Express to end their age
discrimination plan so we can fin-
ish out our careers absent the un-
fairness and hostile work environ-
ment created.”
The Court held that the filing

“must be examined from the stand-
point of an objective observer to
determine whether, by a reason-
able construction of its terms, the
filer requests the agency to acti-
vate its machinery and remedial
processes.” This is meant to strike
a balance between employer and

employee rights. On the one hand,
an EEOC filingmust contain suffi-
cient information to cause the
EEOC to put employers on notice
of alleged age discrimination and
to prevent every individual’s gen-
eral inquiry with the EEOC from
turning into a charge. On the other
hand, the filingmust be construed
to protect the rights of employees
whomay be unfamiliar with the
statutory requirements.
The dissent disputed whether

the balance was properly struck in
this case. Justice Clarence Thomas
authored a dissenting opinion,
joined by Justice Antonin Scalia,
arguing for a narrower definition of
the term “charge” that would in-
clude only formal, objective accu-
sations of discrimination that re-
quest the EEOC to “take the
particular form of remedial action
that results from filing a charge.”
Suggesting that themajority opin-
ionmeant in substance that a
charge under the ADEA “is whatev-
er the [EEOC] says it is,” the dis-
sent noted that the EEOC had not
assigned Kennedy a charge num-
ber, undertaken any investigation,
or perhapsmost notably, given
FedEx notice of Kennedy’s charge
and the opportunity to resolve the
dispute prior to litigation.
Although the opinion is meant

to bring clarity to the term, it is
possible that the subjective em-
ployee-intent element will add con-
fusion to the determination of what
constitutes a charge under the
ADEA. The decision inHolowecki
means that, at least in the case of
an ADEA charge, there is no guar-
antee that an employer will have
an opportunity to participate at
the agency level before the com-
mencement of litigation, which can
occur 60 days after filing an EEOC
charge andwithout a right-to-sue
letter from the agency. �

Chris Arbery (carbery@hunton.com)
is a partner andMichelle O’Leary
(moleary@hunton.com) is an associ-
ate at Hunton &Williams in Atlanta,
Georgia.
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Programs Planned for ABA Annual Meeting
Though our Annual CLE Conference to be held this year in Denver, Sep-
tember 10–13, has become our principal section-wide CLE event, CLE
programs on labor and employment topics will be offered at the ABA
Annual Meeting in New York City, August 7–10.
Many of these offerings will be jointly sponsored with other ABA

member groups, including the Commission on Women in the Profes-
sion, the Section of Dispute Resolution, and the Joint Committee on
Employee Benefits. Topics for these programs include wage and hour
claims and class actions, developments in arbitration law, electronic
discovery issues, and family responsibilities discrimination.
The Section will also present several panels of its own on key labor

and employment topics. Check the Section website at www.abanet.org/
labor for complete information. The Waldorf=Astoria will serve as the
Section hotel and will host the Section’s individually sponsored programs.
The Section will hold its annual business meeting, at which new officers

are elected and the leadership is passed to a new Section chair, at the
Annual Meeting on August 8. Nominations for leadership positions may
be submitted to the 2008 Nominating Committee (see box, page 18).
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FFor decades it has generally beenaccepted that individuals who
participate in 401(k) plans or
similar types of “account” plans
subject to the Employee Retire-
ment Income Security Act (ERISA)
could only sue to recover their
plan account balance or to obtain
“appropriate equitable relief” if a
problem arose that affected their
account. Perhaps the most trou-
blesome problem was that courts
refused to order any sort of mon-
etary relief on the ground that it
did not fall under appropriate
equitable relief.
That view changed in Febru-

ary. In LaRue v. DeWolff, Boberg &
Assocs., Inc., the U.S. Supreme
Court held that individuals cov-
ered by 401(k) and similar plans
may obtain monetary relief if
their plan account suffered a loss
because of a breach of duty or a
statutory violation by a plan fidu-
ciary. However, the Court de-
clined to provide lower courts
with direction beyond indicating
that such lawsuits are possible.
There has been a surge in law-

suits brought under ERISA. Most
involve so-called defined contribu-
tion (DC) plans, the predominant
form of ERISA-regulated plan. DC
plans are easily recognizable: their
signature feature is the plan “ac-
count.” Each plan-covered individ-
ual has their own account to which
contributions, gains and losses,
and income and expenses are cred-
ited. More andmore, individuals
depend on DC plans for their
retirement benefits.
The fundamental problem with

maintaining an account through a
DC plan is that it exposes the ac-
count owner directly to invest-
ment risk. If the account does
well, the individual benefits. If the
account does poorly, the individ-
ual suffers. Inevitably, the individ-
ual’s prospects depend at least in
part on how the plan’s fiduciaries
discharge their responsibilities.
So it comes as no surprise that
LaRuewas closely monitored by
401(k) plan sponsors, trustees,
class action lawyers, and others

interested in how Americans
rely on DC plans to save for
retirement.

What LaRueDecided
ERISA permits plan-covered indi-
viduals to sue to recover contract-
ed-for benefits (§ 502(a)(1)); to re-
cover losses “on behalf of” the
plan that result from a fiduciary
breach or a violation of ERISA’s
minimum standards (§ 502(a)(2));
and to recover appropriate equi-
table relief if ERISA rights have
been violated or need to be safe-
guarded (§ 502(a)(3)).
Section 502(a)(2) potentially

provides the broadest relief be-
cause it can be used to hold a plan
fiduciary personally liable for
anymonetary loss the fiduciary
caused through a breach of duty or
unlawful conduct. However, lower
courts in the past have prevented
individual participants from bring-
ing suit under § 502(a)(2) because
the lawsuit nominally has to be
brought “on behalf of” the plan it-
self. Those decisions were particu-
larly unsatisfying when a DC plan
was involved, because from the
perspective of an individual cov-
ered by a DC plan, their account is
the plan. In LaRue, the Supreme
Court recognized that fundamental
proposition.
As LaRue also illustrates, in-

evitably, the devil is in the details.
A participant in a 401(k) plan
brought a claim against the plan’s
administrator seekingmonetary
relief under § 502(a)(2), alleging
that its failure to carry out his in-
struction to sell and buy some of
the investments in his account
constituted a breach of fiduciary
duty that caused him to incur an
investment loss of $150,000. The
participant sued under § 502(a)(2)
because he could have recovered
only his account balance by suing
under § 502(a)(1), and suing under
§ 502(a)(3) would have qualified
him for only injunctive or similar
relief. The Fourth Circuit affirmed
the district court’s dismissal of the
participant’s claim on the grounds
that § 502(a)(2) provides remedies

Participant Rights Expand Under Defined Contribution Plans
By John J. McGowan Jr.

only for claims brought “on behalf
of” the entire plan.
The Supreme Court vacated the

lower courts’ dismissals, unani-
mously holding that a single indi-
vidual covered by a DC planmay
bring a claim for a breach of duty
under § 502(a)(2), even if his is
the only account affected by the
breach. The Supreme Court
stopped there, in part because of
an apparent fundamental disagree-
ment among the justices over
whether permitting individuals to
bring such claims under § 502(a)
(2) creates practical problems for
ERISA-regulated DC plans.
This disagreement is most plain-

ly seen by comparing the five-jus-
ticemajority opinion (by Justice
John Paul Stevens, joined by Jus-
tices David Souter, Ruth Bader
Ginsburg, Stephen Breyer, and
Samuel Alito) and a thoughtful
concurrence by Chief Justice John
Roberts (joined by Justice Anthony
Kennedy). While clearly holding
that individual participants in DC
plans can sue to recover losses suf-
fered in their plan accounts as a re-
sult of a fiduciary breach (because
it “creates the kind of harms that
concerned the draftsmen” of
ERISA), themajority acknowl-
edged that it could reach its deci-
sion only by assuming away impor-
tant aspects of the participant/
petitioner’s case, such as whether
LaRue had timely asserted his
rights and exhausted any right
under the plan to subject his
claims to an internal review by the
plan’s fiduciaries or demand that
the plan’s fiduciaries find some
way to ameliorate his claimed loss.
In his concurrence, Chief Justice

Roberts focused on the assump-
tionsmade by themajority and
suggested that LaRue should have
first brought his claim for plan
benefits and then sued under
§ 502(a)(1) “to recover benefits
due to him under the terms of the
plan” to provide the plan’s fiduciar-
ies with the opportunity to resolve
any individual loss found to have
occurred. Roberts noted that
ERISA’s remedial scheme requires

all plans tomaintain a claims pro-
cedure (under § 503) and indicated
that courts historically have re-
quired a plan-covered individual to
first present his claims to the
plan’s fiduciaries under the plan’s
claims procedure before bringing
suit, unless the individual could
show that following the claims pro-
cedure would be futile.
By so doing, Roberts signaled

that there are likely to be instances
when plan fiduciaries are in a posi-
tion to resolve an individual partic-
ipant or beneficiary’s claimed loss,
possibly by recouping the claimed

loss from a third party (such as a
vendor that overcharged the plan
or, in a case like LaRue, a broker
who failed to execute the trades
needed to implement the partici-
pant’s investment directions).
Roberts warned that allowing a

plan participant to proceed direct-
ly to court by bringing a breach-
of-duty claim under § 502(a)(2)
would enable the participant to by-
pass the plan’s fiduciaries rather
than give the fiduciaries the oppor-
tunity to fix plan problems and re-
solve competing claims on behalf
of the entire plan. Roberts strongly
suggested that the lower courts
need to fully consider these thresh-
old questions, which themajority

continued on page 16

An
Early

Spring

Published in Labor & Employment Law, Volume 36, Number 3, Spring 2008. © 2008 by the American Bar Association. Reproduced with permission. All rights reserved.  
This information or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



Labor and Employment Law Spring 20086 www.abanet.org/labor

TThe Supreme Court’s February
2008 decision in Preston v. Ferrer,
128 S. Ct. 978 (2008), is themost re-
cent in a lengthening line of deci-
sions endorsing arbitration. In an
8–1 decision authored by Justice
Ruth Bader Ginsberg, the Court ex-
tended the enforcement of arbitra-
tion provisions pursuant to the
Federal Arbitration Act (FAA). En-
forcement of these provisionsmay
include claims over which a state
statute has given exclusive juris-
diction to a state administrative
agency.
By itself, Ferrermay have limit-

ed effect because it applies to a
narrow set of circumstances, but it
suggests how the Court may rule
when it revisitsAlexander v. Gard-
ner-Denver Co., 415 U.S. 36 (1974),
this term.Alexander held that an
employee has the right to pursue
federal discrimination claims in
federal court notwithstanding an
arbitration clause in a collective
bargaining agreement. In February
2008, the Court granted certiorari
in 14 Penn Plaza LLC v. Pyett, 498
F.3d 88 (2d Cir. 2007), cert. granted,
__ U.S. __, 2008 U.S. LEXIS 1418, in
which the Second Circuit refused
to enforce an arbitration agree-
ment arising out of a collective bar-
gaining agreement in reliance on
Alexander. The Supreme Court is
now poised to reconsider its hold-
ing inAlexander, and Ferrermay
suggest it is leaning toward rever-
sal, or at least a significant modifi-
cation, of that holding.
In Ferrer, Preston, an entertain-

ment industry attorney, sought
fees for services rendered under
his personal management contract
with Ferrer, a.k.a. TV’s “Judge
Alex.” After Preston demanded ar-
bitration pursuant to the con-
tract’s compulsory arbitration pro-
vision, Ferrer petitioned the
California Labor Commissioner for
a determination that the entire
contract was invalid and unen-
forceable under California’s Talent
Agencies Act (TAA).
While the TAA vests exclusive

jurisdiction in the labor commis-
sioner to hear disputes arising

under the TAA, the Court rejected
Ferrer’s contention that this pre-
cluded the enforcement of the ar-
bitration provision, instead hold-
ing that its 2006 decision in
Buckeye Check Cashing, Inc. v.
Cardegna, 546 U.S. 440 (2006), con-
trolled. In Buckeye, the Court held
that even when state laws lodged
primary jurisdiction regarding par-
ticular disputes in a judicial forum,
a challenge to the validity of an en-
tire FAA-governed contract was
within the province of the arbitra-
tor to decide. Broadening the Buck-
eye holding, the Court disap-
proved Ferrer’s distinction
between judicial proceedings and
administrative proceedings.
Relying on EEOC v. Waffle House,

Inc., 534 U.S. 279 (2002), in which
the Court held that a private arbi-
tration agreement does not bar the
Equal Employment Opportunity
Commission from filing suit in its
own name, and the Court’s obser-
vation inGilmer v. Interstate/Johnson
Lane Corp., 500 U.S. 20 (1999), that
an employee who has agreed to ar-
bitration is still free to file a charge
with the EEOC, Ferrer argued that
the arbitration clause in his con-
tract with Preston was compatible
with the FAA because it did not bar
the labor commissioner’s independ-
ent authority to enforce theTAA.
Reconciling its holding in Ferrer

withGilmer andWaffle House, the
Court distinguished between the
prosecutorial and investigatory
roles of administrative agencies
addressed in those cases from the
purely adjudicative role of the
commissioner in Ferrer. The pri-
vate arbitration agreements inWaf-
fle House andGilmer left intact and
therefore posed no conflict with
the administrative agencies’ role in
pursuing an enforcement action in
their own name. By contrast, inso-
far as the TAA granted the commis-
sioner the role of “impartial ar-
biter,” just the role “the
FAA-governed agreement between
Ferrer and Preston reserves for the
arbitrator,” the state lawwas in-
compatible with the FAA.
In the employment context,

administrative agencies largely
play one of three roles: to investi-
gate and prosecute claims (e.g.,
the EEOC and National Labor Rela-
tions Board), to adjudicate claims
(e.g., TAA), and to administer in-
surance funds, including claims de-
terminations (e.g., unemployment
andworkers’ compensation pro-
grams).Gilmer, Buckeye, Waffle
House, and now Ferrer clearly re-
solve the role of arbitration agree-
ments in the first two categories:
arbitration cannot limit the agen-
cies’ investigatory and prosecutor-
ial roles but can supplant their
purely adjudicative role.
Not yet addressed is the role in

fund administration, such as un-
employment andworkers’ com-
pensation insurance. Specifically,
the Supreme Court has not ad-
dressed whether an FAA-governed
employment agreement could
force workers’ compensation
claims or unemployment claims
out of an administrative forum re-
quired under state law. Because
this is an adjudicative function, it
might seem that Preston supports
arbitration. However, this ignores
that such agencies are also admin-
istering payments for insurance
funds. It seems unlikely that the
Court would compel arbitration of
such a claim because the agency
would not be a party to the arbitra-
tion agreement and, therefore,
could not be compelled to defer to
the decision of the arbitrator re-
garding which claims should be
paid and in what amounts.
Asmentioned above, Ferrer’s

greatest significancemay be as a
barometer of the Court’s mindset
as it approaches its consideration
of 14 Penn Plaza LLC v. Pyett and re-
considersAlexander v. Gardner-
Denver. InWright v. Universal Mar-
itime Service Corp., 525 U.S. 70
(1998), the Court found it unneces-
sary to decide whetherGilmer
overruledAlexander because the
“very general” union-negotiated ar-
bitration clause in question did not
make a “clear and unmistakable”
waiver of employees’ rights to a ju-
dicial forum for discrimination

claims. The arbitration clause in
Pyett, however, specifies that dis-
crimination claims are subject to
arbitration under the collective
bargaining agreement.
Even if the Court reverses Pyett,

it would likely not result in a tecton-
ic shift in arbitration under existing
collective bargaining agreements.
While the contract in Pyett specifi-
cally includes discrimination
claims,most labor contracts are
not so clear. Typically, these con-
tracts refer any dispute under the
contract to binding arbitration, and
also contain general nondiscrimina-
tion, equal employment opportuni-
ty clauses. Thiswould not appear
to be the kind of specific descrip-
tion found in Pyett. Moreover, col-
lective bargaining agreements are
typically interpreted based upon
the understanding of the parties
and past practice. Because all exist-
ing contractswould have been ne-
gotiatedwithAlexander as the con-
trolling precedent, it seems likely
that arbitratorswould conclude
that the parties understood that
employment discrimination claims
were not subject tomandatory arbi-
tration and that past practice con-
formed to that understanding.
Contracts negotiated after

Pyett is decided, however, may
require careful drafting by employ-
ers and unions to avoid unintended
consequences. �

Stephen W. Jones (sjones@jack
nelsonjones.com) is a senior partner
andMika Shadid Tucker (mika.tucker
@jacknelsonjones.com) is an associ-
ate at Jack Nelson Jones Fink Jiles &
Gregory, P.A., in Little Rock, Arkansas.

Preston v. Ferrer: A Hint of Decisions to Come?
By Stephen W. Jones and Mika Shadid Tucker
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EEmployers face an increasingthreat of litigation asmore states
enact immigration legislation tar-
geting employers that knowingly
hire undocumented aliens.
Howwill the provider of an Em-

ployment Practices Liability Insur-
ance (EPLI) policy, designed topro-
tect the employer frommonetary
loss for liability for employment-re-
lateddecisions, respond, if at all,
when an employer has purportedly
violated an immigration law?
The first step is to determine

whether the claimmight be covered
under thepolicy. As thedefinition of
“claim” varieswidely frompolicy to
policy, onemust pay attention to
theparticular policy. “Claims”may
bedefined to include civil actions
and criminal, administrative, regula-
tory, and arbitrationproceedings
formonetary or nonmonetary relief.
ManyEPLI policies donot in-

clude criminal proceedings. This is
generally becausemost employ-
ment laws in theUnited States are
codified in civil codes andprovide
for civil remedies. Consequently,
employers donot require protec-
tion fromcriminal indictments in
this arena. However,many states do
not follow the federal immigration
statutorymodel of imposing only
civil fines andpenalties, so the na-
ture of state legislation in the immi-
gration arena could change employ-
ers’ EPLI protection needs.
For example, the Legal Arizona

WorkersAct imposes civil and crim-
inal penalties and fines against an
employer found tohire undocu-
mented aliens.Manyother states
are constructing their laws in the
samemanner. Actions such states
bring against employers for viola-
tions of their immigration laws
wouldhave little to nopotential for
coverage under anEPLI policy that
excludes criminal proceedings from
its coverage.
As the legal or legislative environ-

ment for employers changes, EPLI
policy providersmay respond to
such changes. There currently is
one—but apparently only one—in-
surance company that provides an

endorsement to its EPLI policy to in-
cludecoverage for a criminal investi-
gationbyagovernmental agency for
allegedlyhiringorharboringundoc-
umentedworkers.However, this in-
surer limits the loss amount for this
coverage to $25,000. This company
typically serves the small employer
market, and thepolicy still excludes
fines andpenalties fromcoverage.
It remains to be seenwhether

other insurance companieswill
adopt similar language to provide
coverage for immigration-related
criminal claims.
Even if an employer’s violation of

an immigration lawmeets thedefini-
tion of “claim,” the complaintmust
still satisfy several other elements of
an EPLI policy to trigger coverage. A
covered claimmust (1) bebrought
byor onbehalf of an individualwho
qualifies as a claimant, (2) allege a
covered cause of action, and (3) re-
quest relief providedunder thepoli-
cy, as the definition of “loss” routine-
ly excludes coverage for fines or
penalties imposedby statute.
Under anEPLI policy, claimants

are applicants and employees of the
insured entity. Recent court deci-
sions and legislationdeclare that
undocumentedworkers are part of
theworkforce and, as such, have
the same rights as anyother em-
ployee. For example, theCalifornia
legislature has enacted a statute
that provides,with limited excep-
tions, that all protections, rights,
and remedies available under state
laware available to all individuals,
regardless of immigration status,
whohave applied for employment,
who are employed, orwhohave
been employed inCalifornia. The
statute provides:

for purposes of enforcing state
labor and employment laws, a
person’s immigration status is
irrelevant to the issue of liabili-
ty, and in proceedings or dis-
covery undertaken to enforce
those state laws, no inquiry
shall be permitted into a per-
son’s immigration status except
where the person seeking to
make this inquiry has shown by
clear and convincing evidence

that the inquiry is necessary in
order to comply with federal
immigration law.

WestAnn.Cal. Govt. Code§7285 (b).
For example, in Incalza v. Fendi

North America, Inc., an Italian citi-
zen hadworked under an E-1 visa
for 10 years. He sued for wrongful
termination and national origin
discrimination after new owners
terminated him because he was no
longer eligible for the visa. The U.S.
Court of Appeals for the Ninth Cir-
cuit affirmed the employee’s
$1,000,000 award in 2007, holding
that an employer is not required to
terminate an employee to comply
with the Immigration Reform and
Control Act, but neither is it barred
from suspending or placing an em-
ployee on unpaid leave while the
employee rectifies their status.
Although thematter arose out

of immigration law, it resulted in an
employment action that would

likely be covered under an EPLI
policy: An employee (a claimant
under the policy) brought a civil
action (a claim) for wrongful termi-
nation (a covered act under EPLI
policies) seeking damages (relief
provided under the policy).
Claims arising out of an employ-

ee’s immigration status likely will
becomemore common as the
number of immigration laws and
their enforcement increases.
Providers of EPLI policies, particu-
larly thosemarketed to large em-
ployers, will likely continue to re-
spond to those claims that meet all
the elements to trigger coverage,
but not those related to criminal
violations of immigration law. �

Trudy A. Hardin (trudy_hardin@aon.
com) is vice president and EPLI prod-
uct manager at Aon Corporation in
Denver, Colorado.

Immigration Claims and Employment Practices Liability Policies
By Trudy A. Hardin

ERR Committee Creates Chicago Chapter
Two lawyers who practice in the same townwere overheard saying
their good-byes at the Employment Rights and Responsibilities Commit-
teemidwinter meeting in Dana Point, California: “See you next year in
KeyWest!” Smiling and nodding, the second lawyer responded, “Yeah,
see you next year!”
Nearby, lawyers departing for theWindyCityweremaking plans to

meet at thenext ERRChicagoChapter event. Founded in spring 2007, the
chapter provides current andprospectiveChicago-area ERRCommittee
members frequent opportunities to discuss current labor and employ-
ment law topics, network, and socialize.
CochairedbyERRmembers representingplaintiffs, employers, and

unions, aswell as in-housecounsel, academicians, andsoonagovernment
lawyer, theChicagochapter’s inauguralmeetingwashostedbySchiffHardin
in June2007.ClausenMillerhosted thenext inSeptember, andKatten
MuchinRosenmanhosted the third inFebruary2008. Speakershave includ-
edU.S. District Court JudgesMilton I. Shadur andRebeccaPallmeyerand
U.S.CourtofAppeals for theSeventhCircuit JudgeAnnClaireWilliams.
Continuing legal education credit was offered for the February 7 pro-

gram, “Bullying in theWorkplace,” presented by Loyola University Gradu-
ate School of Business Professors Lamont E. Stallworth and Suzy Fox.
An ethics programhostedbyGretchenA.Winter, cochair of ERRChica-

goChapter and executive director of theCenter for Professional Responsi-
bility in Business and Society for theUniversity of Illinois College of Busi-
ness, is scheduled forMay 28,withCLE accreditation expected.
TheERRChicagoChapter has been ahighly successful pilot project. On

average, around 50ERRCommitteemembers and their colleagues have
attended these events, and the momentum is growing.
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L methodology because it not only
estimates the size and direction of
a variable’s effect, but it also deter-
mines whether this estimated ef-
fect is statistically significant.
Back to the simple example: as-

sume the company had offered a
special training course to five of its
employees. When onemeasures
the effect of this course in the re-
gressionmodel, one finds that
wages of employees who took the
course were $25,000 higher than
those who did not take it. However,
this effect is not statistically signifi-
cant, meaning that the $25,000 dif-
ferencemight well have been gen-
erated by chance, so one cannot
conclude with confidence that the
course had any effect at all.

7. Test the specification of
the model.
The process of determining
whether one has a credible result
involves testing the regression
model. The specification of a
model includes the variables, the
form of the underlying equation,
and other properties of themodel.
If the results of themodel hold
when small changes aremade to
themodel, then it is robust. Addi-
tionally, there are statistical tests
that can determinemodel reliabili-
ty. It is important to conduct these
tests to identify the strengths and
weakness of the analysis.
Labor and employment law

practitioners—including attor-
neys, judges, and juries—are in-
creasingly confronting regression
techniques. A careful regression
analysis can provide value through
both the testing of hypotheses and
themeasurement of effects. When
reliably applied, econometrics pro-
vides objective and scientific
methods for addressing quantita-
tive issues. �

John Johnson (john.johnson@nera.
com) and Kristin Terris (kristin.terris
@nera.com) are labor economists at
NERA Economic Consulting in Wash-
ington, D.C., and Los Angeles, Cali-
fornia, respectively.

Labor and employment litigation
frequently involves complex quan-
titative issues, such asmeasuring
wage differences betweenmen and
women or comparing promotion
outcomes for different groups of
workers. Econometrics provides
techniques for reliably addressing
these issues. This discipline com-
bines statistical methodswith eco-
nomic theory to derive and test hy-
potheses andmeasure underlying
relationships between variables.
Powerful statements can result
from correctly applying its basic
principles. In fact, regression tech-
niques are increasingly used in em-
ployment litigation as the courts
begin to recognize the limited ap-
plication of simple averages.
Consider a simple example

from a stylized employment case.
Assume we observe a company
where the average wage rate of
males is three dollars per hour

higher than the average wage rate
of females. How can one interpret
this observed wage gap?
The gap could be caused by any

number of factors. For example, it
could be that a higher percentage
of men in the company are in man-
agement positions than women.
Alternatively, womenmay be paid
less thanmen, even when they
hold the same jobs and have simi-
lar qualifications.
Differentiating between these

two potential explanations with a
comparison of simple averages is
virtually impossible. Regression
analysis, on the other hand, ex-
plicitly introduces control vari-
ables to explain variation in wages
unrelated to gender. Regression

can help distinguish between the
two hypotheses. If the wage gap is
due to a higher percentage of men
in management positions, then
there should be no remaining
wage gap once the management
job characteristic is controlled for
in the model.
To build a regression model for

this simple example, an econome-
trician would perform the follow-
ing tasks:

1. Formulate the question.
Are wages of women lower than
wages of men after accounting for
all other non-gender-related fac-
tors that determine wage rates?

2. Determine the foundational
economic theory.
To develop the specific context for
the analysis, or themodel, for this
specific company, the first step is
to determine the broader context

by answering questions like the
following: What are the firm’s
personnel policies? How does
compensation work?What are the
job requirements for various posi-
tions?What are the differences be-
tween positions that men and
women hold in the firm? Is the local
labormarket the same for the two
groups? (At this point, with amore
complex case than this simple ex-
ample, onemight determine that a
single regression is not adequate to
address the issue because the indi-
viduals in the group are too diverse
to derive ameaningful result.)

3. Select variables that may
affect the dependent variable.
In this example, after studying the

company and framing the regres-
sion, the analyst will decide which
variables are likely to be impor-
tant for understanding wages. In
this stylized example, types of
variables onemight consider are
years of education, experience, job
title, specialized training courses
taken, and the like.

4. Collect data on all the
relevant variables.
Although companies keep exten-
sive personnel databases, the data
does not come “ready to use” for
regression analysis. A significant
effort is often required to collect
and prepare the data so it can be
analyzed.

5. Run the regressionmodels.
Regression analysis is run using
computer software; running a re-
gression requires some basic
computer programming.

6. Interpret the results.
The output of a regression in-
cludes both estimates of the ef-
fects of the explanatory variables
on the dependent variable (called
“coefficients”) andmeasures of the
statistical precision of the esti-
mates (called “t-statistics”). A re-
gression coefficient provides both
relative size and direction of the ef-
fect (for example, in addition to
testing differences betweenmen
andwomen, the regression equa-
tion could tell us that an extra year
of education increases wages at
this firm by $10,000).
Econometrics also provides

tools for interpreting results (such
as hypothesis tests). An estimated
effect is considered statistically sig-
nificant when it is unlikely that the
estimate could have been generat-
ed by random chance (statistical
variation) rather than something
systematic. Conversely, if an esti-
mated effect is not statistically sig-
nificant, it means there verywell
may be no true systematic effect,
and instead the estimated effect
was generated by random chance.
Thus, a regression is a powerful

A Regression Primer for Labor Practitioners
By John Johnson and Kristin Terris

Regression techniques are
increasingly used in employment
litigation as courts recognize that
simple averages are less useful.
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2008 CLE Conference Steering Committee Thank you to our sponsors to date for their generous
contributions in support of our 2008 CLE Conference:

The success of our inaugural program last year quickly positioned the Section of Labor and
Employment Law’s Annual CLE Conference as the premier meeting focusing on all aspects of
labor and employment law. We are delighted to invite you to our 2nd Annual CLE Conference 
to be held September 10–13, 2008, in Denver, Colorado. We are also excited to have the Young
Lawyers Division (YLD) cosponsoring the Fundamentals Track this year and hope to see many
YLD members in Denver.

Many of the best characteristics from last year’s conference will be featured in Denver:
• Prominent speakers and exciting speaker panels
• A full year’s worth of CLE credit at a price that 

can’t be beat
• A multitracked curriculum covering all aspects 

of your labor and employment law practice
• A multilevel program that will be of value 

regardless of your degree of experience
• Networking opportunities for you to meet with 

colleagues representing all perspectives in the 
labor and employment law arena 

The Section’s 2nd Annual CLE Conference gives you the opportunity to meet and talk with 
top practitioners representing plaintiffs, employers, and unions, as well as in-house counsel,
academics, and government lawyers. Plus, a special networking reception and dinner have been
planned at Coors Field, which includes tickets to a baseball game between the Colorado Rockies
and the Los Angeles Dodgers.

Before or after the Annual CLE Conference, be sure to take a little extra time to enjoy the beauty
surrounding Denver and the many sights and sounds of the city itself.

For Section of Labor and Employment Law members, the early registration fee of $375 is the same
as last year. Register online before June 30 and lock in this incredible rate for two and a half days
of CLE credit. Also, make your hotel reservations early. Programs will be held at the Westin Tabor
Center and the Ritz-Carlton with accommodations also available at the Hyatt Regency.

We look forward to seeing you in Denver at the 2nd Annual CLE Conference!

James R. LaVaute Barbara Berish Brown
Chair, Section of Labor & Employment Law, Syracuse, NY Chair-Elect, Section of Labor & Employment Law, Washington, DC

Conference Highlights
Conversations with National Labor Relations
Board Members and the NLRB General Counsel
As part of a multi-program Traditional Labor Track, hear Board
Members and the General Counsel provide their perspectives
on recent decisions and upcoming issues and learn how
experienced union and management lawyers view the 
same issues.

In-Depth Trial Practice Tutorials
Experienced trial lawyers, jury consultants, and judges
describe the detailed ins and outs of preparing for and
conducting voir dire, opening and closing arguments, and
effective cross-examinations. A panel of judges discusses 
trial tactics that work and those that don’t. 

A Mock Jury Trial on Economic, 
Compensatory, and Punitive Damages
Employee, union, and employer trial counsel demonstrate 
state-of-the-art techniques for maximizing monetary relief 
for the plaintiff or convincing the jury that no compensable
injury occurred at the hands of the union or the employer.
Watch the trial unfold through opening and closing
arguments, direct and cross of fact witnesses and forensic
experts, and videotaped jury deliberations and analysis.

Responding to Economic Crises: 
Plant Closings, Layoffs, and Bankruptcy
The legal implications of these events and strategies for
implementation without legal liability will be highlighted 
in this presentation. Severance agreements, incentivized
retirement plans, modification of benefit plans, and the
impact of the bankruptcy laws, WARN, OWBPA, and
discrimination statutes will be examined.

More Than the Basics
Both new and experienced practitioners may have limited
exposure to many areas of the practice but still need to
understand the practice area and stay up to date. The
Fundamentals Track features not only an overview of 11
substantive areas, but each presentation concludes with 
a comprehensive current update of the law.

In-House Corporate Counsel
In-house corporate counsel can attend a workshop featuring
problematic employment scenarios to be discussed in a private
setting and can “dine” at an exclusive networking lunch.
Additionally, many of the panels of the multi-track Conference
feature experienced in-house counsel presenting their unique
perspectives on the topical issues being discussed.

My Lawyer Will Know the Answer
Much of labor and employment law practice focuses on
answering client inquiries on difficult factual scenarios 
in the ever-evolving legal landscape. The Consulting Track 
will cover 12 cutting-edge issues including technology and
privacy in the workplace, screening devices for hiring and
promotion, USERRA, violence in the workplace, and whistle-
blowing. Panelists representing government, management,
unions, and employees highlight the latest developments 
in the law and provide practical advice.

And Much, Much More!
By far, the last highlights listed are not the least! The
Conference will offer programs on Employee Benefits,
Immigration, International Labor and Employment, Ethics 
and Professionalism, Sports and Entertainment, Public
Sector, Wage and Hour Issues and Litigation, rainmaking, 
and Bias in the Workplace discussing LGBT issues.

Additional Features:
• Hear EEOC Chair Naomi Earp discuss employment

challenges facing law practices in the 21st century.
• Attend a unique five-program track on Alternative Dispute

Resolution including presentations on the viability of 
class action arbitrations, employment mediation strategies,
tactics in employment arbitration, and a fascinating panel
on managing bias in dispute resolution.

• Learn the ins and outs of E-Discovery in a multi-program
track from the most basic concepts and issues to the 
most advanced, including a demonstration of the use 
of E-Evidence at trial.

  

If you are interested in sponsorship opportunities, please contact 
Tracey Moore at mooret@staff.abanet.org or 312/988-5586.
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Wednesday, September 10
4:00 p.m.–8:00 p.m.
Committee/Vendor Expo and Registration

5:00 p.m.–6:00 p.m.
First-Timer/New Member Meet 
and Greet Orientation/Reception

6:00 p.m.–8:00 p.m.
Welcome Reception

Thursday, September 11
7:00 a.m.–8:00 a.m.
Roundtable Discussions

8:00 a.m.–9:15 a.m.
Plenary Session: Welcome, Award
Presentations, and Supreme Court Review

• ADR Track
9:45 a.m.–10:30 a.m.
Overview of the Law of Alternative 
Dispute Resolution
10:30 a.m.–11:15 a.m.
Employment Class Action Arbitration—
Myth or Matter of Contract?
11:30 a.m.–1:00 p.m.
Employment Mediation Strategies—
From Selection to Resurrecting the 
Faltering Mediation
2:15 p.m.–3:45 p.m.
Managing Bias in Dispute Resolution
4:00 p.m.–5:30 p.m.
Pre-Hearing Issues and Tactics in 
Employment Arbitration

• Consulting Track
9:45 a.m.–11:15 a.m.
The Top Ten Issues in Employment 
Discrimination Law
11:30 a.m.–1:00 p.m.
Between You, Me, and the Internet: 
Technology and Privacy in the Workplace
2:15 p.m.–3:45 p.m.
Getting to Know You: The Use and Misuse 
of Screening Devices for Hiring and Promotion
4:00 p.m.–5:30 p.m.
Religious and Cultural Differences 
in the Workplace

• Fundamentals Track
Cosponsored by ABA Young Lawyers Division

9:45 a.m.–11:15 a.m.
What Labor and Employment Lawyers Need 
to Know about Employee Benefits and ERISA

11:30 a.m.–1:00 p.m.
EEO Law: Overview and Current Issues 
under Title VII, the ADEA, and the ADA
2:15 p.m.–3:45 p.m.
Ethics Fundamentals for Labor and 
Employment Lawyers
4:00 p.m.–5:30 p.m.
What Labor and Employment Lawyers 
Need to Know about Federal and State 
Wage and Hour Laws: FLSA and More

• Litigation Track 
9:45 a.m.–11:15 a.m.
Tutorial on Trial Practice: Voir Dire
11:30 a.m.–1:00 p.m.
Tutorial on Trial Practice: Cross-Examination
2:15 p.m.–3:00 p.m.
Tutorial on Trial Practice: Opening and 
Closing Arguments
3:00 p.m.–3:45 p.m.
A View from the Bench: Judicial Perspectives 
on Effective Trial Techniques
4:00 p.m.–5:30 p.m.
The Verdict Is In: Show Me the Money! 
The Mock Jury Trial on Damages Begins: 
Opening Statements and Direct and 
Cross-Examination of Plaintiff

• Traditional Labor Track
9:45 a.m.–11:15 a.m.
Introduction to the Law and Practice 
Before the NLRB
11:30 a.m.–1:00 p.m.
Hot Topic: Neutrality Agreements, Card Checks,
and Voluntary Recognition After Dana
2:15 p.m.–5:30 p.m.
NLRB Representation Proceedings: 
Mock R-Case Hearing

• Immigration Track
9:45 a.m.–11:15 a.m.
Public Enforcement Questions and 
Jurisdictional Fights
11:30 a.m.–1:00 p.m.
Issues and Remedies in Representing or
Defending Against Immigrant Employees

• International Track
9:45 a.m.–11:15 a.m.
Confidential Information in a Global Economy

• Employee Benefits Track
11:30 a.m.–1:00 p.m.
The Future of Pension and Welfare Benefits
2:15 p.m.–3:45 p.m.
Benefit Claims: A Primer on Claims 
Procedures and Benefit Litigation
4:00 p.m.–4:45 p.m.
Age Discrimination Issues in Employee 
Benefit Plans

Schedule at a Glance
4:45 p.m.–5:30 p.m.
Ethical Issues in Representing Employee 
Benefit Plans

1:00 p.m.–2:15 p.m.
Lunch Break: Standing Committee 
Business Meetings with Box Lunches

• Sports and Entertainment Track 
2:15 p.m.–3:45 p.m.
The Entertainment Industry Wars: 
Labor and Management Fight for 
Their Slice of the Digital Pie

6:00 p.m.–7:30 p.m.
Diversity Reception 

Friday, September 12
7:00 a.m.–8:00 a.m.
Roundtable Discussions and 
Constituent Breakfasts 

8:00 a.m.–9:00 a.m.
Plenary Session: The Employment Challenges
Facing Law Practices in the 21st Century
Featuring EEOC Chair Naomi Earp

• Consulting Track
9:30 a.m.–11:00 a.m.
How to Do It Right: Workplace Investigations
11:15 a.m.–12:45 p.m.
Please Sign Here: Crucial Strategies in
Negotiating Employment and Separation
Agreements
2:00 p.m.–3:30 p.m.
Responding to Economic Crises: 
Plant Closings, RIFs, Layoffs, and Bankruptcy
3:45 p.m.–5:15 p.m.
This Is Not a Vacation Day! Leaves of Absence

• Employee Benefits Track
9:30 a.m.–11:00 a.m.
An Update on 401(k) Litigation: 
Status of the Current Caselaw

• Fundamentals Track
Cosponsored by ABA Young Lawyers Division

9:30 a.m.–11:00 a.m.
EEO Litigation: From Complaint to the 
Courthouse Steps
11:15 a.m.–12:45 p.m.
Federal Laws Governing Leaves of Absence:
FMLA, Pregnancy Discrimination Act, and ADA
2:00 p.m.–3:30 p.m.
Nonstatutory Employment Law Claims
3:45 p.m.–5:15 p.m.
What Labor and Employment Lawyers 
Need to Know about International Labor 
and Employment Law
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• Litigation Track 
The Mock Trial on Damages
9:30 a.m.–11:00 a.m.
Direct and Cross of Plaintiff’s Forensic 
Psychiatrist and Plaintiff’s Forensic Economist
11:15 a.m.–12:45 p.m.
Direct and Cross of Company and 
Union Representatives
2:00 p.m.–3:30 p.m.
Direct and Cross of Defendant’s Forensic
Psychiatrist and Defendant’s Forensic Economist
3:45 p.m.–5:15 p.m.
Closing Arguments, Charge to the Jury, and
Analysis by the Trial Judge and Trial Attorneys

• Traditional Labor Track
9:30 a.m.–11:00 a.m.
A View from the National Labor Relations Board
11:15 a.m.–11:45 a.m.
A Conversation with the NLRB General Counsel
11:45 a.m.–12:45 p.m.
An Academic’s Perspective on Current 
Labor Law Issues
2:00 p.m.–3:30 p.m.
Hot Topic: Remedies in Unfair Labor 
Practice Cases
3:45 p.m.–5:15 p.m.
Hot Topic: NLRB Election Procedures

• Public Sector Track 
9:30 a.m.–11:00 a.m.
Individual Rights in Public Sector Employment
11:15 a.m.–12:45 p.m.
Negotiation Skills in Collective Bargaining

• Wage and Hour Track
9:30 a.m.–11:00 a.m.
Determining Compensable Work Issues
11:15 a.m.–12:45 p.m.
White Collar Exemptions
2:00 p.m.–3:30 p.m.
Pre-Litigation Compliance Strategies for 
Wage and Hour Issues
3:45 p.m.–5:15 p.m.
Advanced Litigation of Wage and Hour Class Cases

• Ethics and Professionalism Track 
11:15 a.m.–12:45 p.m.
Ethics at the Movies

12:45 p.m.–2:00 p.m.
Pro Bono Workshop and Luncheon

• In-House Corporate Counsel Track
12:45 p.m.–2:00 p.m.
In-House Corporate Counsel Networking Lunch
2:00 p.m.–3:30 p.m.
In-House Corporate Counsel Problem-Solving
Workshop

• E-Discovery and E-Trial Track 
2:00 p.m.–3:30 p.m.
Beginner’s Session on E-Discovery and E-Evidence
3:45 p.m.–5:15 p.m.
What’s Practical for Employers and Employees?
(Part I, Intermediate Level)

• Sports and Entertainment Track 
3:45 p.m.–5:15 p.m.
Mock Baseball Salary Arbitration: Roberto
Clemente in 2008

6:00 p.m.–10:00 p.m.
Take Me Out to the Ball Game: An Evening 
of Food, Drinks, and Baseball at Coors Field

Saturday, September 13
7:00 a.m.–8:00 a.m.
Roundtable Discussions

• ADR Track
8:00 a.m.–8:45 a.m.
Enough of This Advocacy—I Want to Be a Neutral
8:45 a.m.–9:30 a.m.
What Labor and Employment Law Advocates 
and Arbitrators Really Want from Each Other

• Bias in the Workplace Track
8:00 a.m.–9:30 a.m.
Expanding Concepts of Discrimination: 
Sex, Sexual Orientation, Sex Stereotyping, 
Gender Nonconformity and Transgender Claims

• Consulting Track
8:00 a.m.–9:30 a.m.
Do I See a Fraud? Developments in Whistle-
blowing Cases under Sarbanes-Oxley
9:45 a.m.–11:15 a.m.
Keeping It Safe: Violence and Threats of 
Violence in the Workplace
11:30 a.m.–12:15 p.m.
Do You Want to Know a Secret? 
When the Employee Knows Too Much
12:15 p.m.–1:00 p.m.
USERRA

• Fundamentals Track
Cosponsored by ABA Young Lawyers Division

8:00 a.m.–9:30 a.m.
The Railway Labor Act: Representing 
Employers, Unions, and Employees 
in the Airline and Railway Industries
9:45 a.m.–11:15 a.m.
Introduction to Class Actions and 
Collective Actions
11:30 a.m.–1:00 p.m.
What Labor and Employment Lawyers 
Need to Know About Workplace Safety Laws:
OSHA, MSHA, and Workers’ Compensation

• Law Student Track
8:45 a.m.–1:00 p.m.
Welcome to the World of Labor and 
Employment Law
1:00 p.m.–2:15 p.m.
Careers in Labor and Employment Law Lunch: 
A How-To Exploration of Options and Advice 
for Law Students on Finding the Right Job

• E-Discovery and E-Trial Track 
9:45 a.m.–11:15 a.m.
What’s Practical for Employers and Employees?
(Part II, Advanced Level)
11:30 a.m.–1:00 p.m.
E-Evidence: Demonstrative Program on 
Use of E-Evidence at Trial

• International Track
9:45 a.m.–11:15 a.m.
Protecting and Advancing the Rights of 
Workers Abroad
11:30 a.m.–1:00 p.m.
Developments Affecting U.S. Employers 
and Their Employees and Unions in Europe

• Litigation Track 
The Mock Trial on Damages
9:45 a.m.–11:15 a.m.
Jury Results and Wrap-up

• Ethics and Professionalism Track 
11:30 a.m.–1:00 p.m.
How to Grow Your Labor and Employment 
Law Practice
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Registration Form

Registration Information
Registration

The Conference registration fee is $375 per person for Section of Labor &
Employment Law members and $595 for ABA members who are not members 
of the Section (please note that Section dues are $40 per year). Non-ABA
members may register for $695. ABA Young Lawyers Division (YLD) members 
may register for $325. Government agency employees, academics, and nonprofit
employees may register for $250. Law student Section of Labor & Employment
Law members are invited to register at no charge. NOTE: All of the fee categories
except for the law student, guest/spouse/partner, and child rates will increase after
June 30, 2008. The registration fees cover the Wednesday Welcome Reception,
Thursday’s Diversity Reception, Friday’s Reception at Coors Field including
baseball ticket, continental breakfasts, refreshment breaks, and attendance 
at all CLE sessions as well as a CD of the Conference program materials. Printed
copies of the course materials may be pre-ordered at a cost of $75 per set. The
guest/spouse/partner registration fee of $75 ($50 for children 12–18) includes 
the Wednesday, Thursday, and Friday evening events including a baseball ticket.

You are encouraged to register online at www.abanet.org/labor. You also may
register by filling out the registration form and returning it with your payment by
August 27, 2008, to the Section office. Registration fees are refundable, less a
$50 administrative fee, for written cancellations received in the Section office by
August 20, 2008.

Hotel Accommodations
We have negotiated special group rates at the following hotels:

Westin Tabor Center: A block of rooms is available at the Westin Tabor Center
(Headquarters Hotel) for $239 per night (single or double occupancy). Reservations
may be made by calling the hotel at 888/627-8435 by August 18, 2008.

The Ritz-Carlton Denver: The Ritz-Carlton Denver is holding a block of rooms 
at the group rate of $289 per night (single or double occupancy). In addition, 
One-Bedroom Suites–Club Level are available at $389 per night (single or double
occupancy). Reservations may be made by calling the hotel at 303/312-3814 by
August 8, 2008.

Hyatt Regency at Colorado Convention Center: A block of rooms also is available
at the Hyatt Regency at Colorado Convention Center for $195 per night (single or
double occupancy). Contact the hotel at 303/436-1234 by August 11, 2008 to
reserve your room at the group rate.

Be sure to mention you are attending the “ABA Section of Labor & Employment
Law 2nd Annual CLE Conference” to receive the group rates. Our blocks of rooms
may be consumed prior to the hotel cutoff dates, so please make your reservations
early to ensure you receive your first choice.

Air Travel Discounts
American Airlines and United Airlines provide two types of airfare discounts 
to ABA meeting attendees—zone fares and percentage discounts. Zone fares 
are fixed fares between two defined zones. Advance purchase rules do not 
apply to zone fares, which are also refundable and changeable. Zone fares often
are advantageous for last-minute travel. Percentage discounts offer travelers a
percentage off a variety of published airfare categories but not all fare categories.
ABA discounts cannot be combined with other discounts, offerings, or packages.

You can receive these discounts by booking online through the ABA website or
offline by calling, toll free, American Airlines at 1-800-433-1790 or United
Airlines at 1-800-521-4041 or Orbitz For Business at 1-877-222-4185.

  

ABA Section of Labor and Employment Law 
2nd Annual CLE Conference • September 10–13, 2008

Westin Tabor Center and Ritz-Carlton Denver

Online Registration: Or Mail to: Or Fax:
www.abanet.org/labor Chrishelle Thomas 312/988-5814 

Section of Labor and Employment Law
American Bar Association
321 North Clark Street
Chicago, IL 60610

(Please print or type)

Name _____________________________________________________________________

(First name as it should appear on your name badge) ____________________________________

ABA Membership ID_________________________________________________________

Firm/Organization ___________________________________________________________

Address ___________________________________________________________________

City______________________________________ State_______Zip__________________

Business Phone____________________________ Fax _____________________________

E-Mail_____________________________________________________________________

Guest Name________________________________________________________________

On or Before After
Registration Fees June 30, 2008 June 30, 2008

*LEL Section Member $375 $495 $____________________

ABA Member $595 $695 $____________________

Non-ABA Member $695 $795 $____________________

ABA YLD Member $325 $425 $____________________

LEL Law Student Member $0 $0 $____________________

Gov’t/Academic/Nonprofit $250 $350 $____________________

Guest/Spouse/Partner $75 $75 $____________________

Child (12–18) $50 $50 $____________________

Printed Course Book $75 $75 $____________________
CD-ROM is included with conference fee.

Total $____________________

Affiliation I Plan to Attend
■■ Employer/Management ■■ Welcome Reception (Wednesday)
■■ Union & Employee ■■ Diversity Reception (Thursday)
■■ Employee/Plaintiff ■■ Pro Bono Workshop/Luncheon (Friday)
■■ Government/Public ■■ Conference Reception at Coors Field (Friday)
■■ In-House Corporate Counsel
■■ Neutral ■■ I Am a First-Time Attendee.
■■ Other

(Credit card payments
accepted online only.)

Method of Payment
■■ Enclosed check (made payable 

to American Bar Association)

(Credit card payments accepted 
online only at www.abanet.org/labor.)

*Not a Section member? Join online at www.abanet.org/join
to register for the Conference at the LEL Section Member rate.

The deadline for receipt of advance registration
forms and to appear in the meeting roster is 
August 27 at 5:00 p.m. (Central Standard Time).

Questions? Call 312/988-5523
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SSeveral areas of Family andMed-
ical Leave Act (FMLA) administra-
tion and litigation commonly arise
but may not be well understood,
leading to unnecessary disputes.
Test your knowledge: can you
identify why the following FMLA
myths are wrong?
Myth 1. A private employer

subject to other federal employ-
ment laws is also subject to the
FMLA.A private sector employer
is only subject to the FMLA if it has
50 ormore employees. In compari-
son, there is a 15-employee thresh-
old under Title VII of the Civil
Rights Act and the Americans with
Disabilities Act (ADA), while the
Age Discrimination in Employment
Act (ADEA) has a 20-employee
threshold.
Myth 2. Because leave under

the FMLA is a statutory right, em-
ployer policies about leave are
not relevant. Even though the
FMLA provides statutory rights,
employer policies play a large role
in determining exactly what those
rights are.
For example, although employ-

ers cannot limit the total number of
days towhich an employee is enti-
tled, they can require employees to
exhaust accrued paid leave (for ex-
ample, vacation or sick leave) be-
fore taking the balance of their
FMLA leave as unpaid. Also, em-
ployers can require employees to
complywith attendance policies
that require specific types of notice
if an employee’s absence is fore-
seeable. These policies can require
more than theminimumnotice set
forth in the FMLA itself. The FMLA
even permits employers to desig-
nate the 12-month period used to
calculate leave. (SeeMyth 4.)
Myth 3. Every employee of an

employer subject to the FMLA is
eligible for FMLA leave. Even if an
employer is subject to the FMLA,
not every one of its employees
may be eligible for FMLA leave.
Employeesmust meet four condi-
tions before having the right to
FMLA leave: theymust (1) work
for an employer large enough to be

subject to FMLA (have at least 50
employees within 75miles of the
employee’s worksite), (2) be eligi-
ble (have worked at least 1,250
hours and been employed for at
least 12months), (3) have a quali-
fying reason for the leave (see
Myth 6), and (4) not already have
used all the leave available.
Myth 4. An employee can take

12 weeks of FMLA leave every
year. The FMLA creates a limited
right to 12 weeks of leave during a
12-month period but gives employ-
ers the right to choose one of four
methods to calculate the 12-month
period: (1) the calendar year, (2)
any fixed 12-month period, such as
the employer’s fiscal year or the
year beginning with the employ-
ee’s anniversary date, (3) a 12-
month periodmeasured forward
from the first time leave is taken,
or (4) a 12-month periodmeasured
backward fromwhen leave is used.
Myth 5. An employeemust

specifically request FMLA leave
in order to be entitled to it.An
employee does not have tomen-
tion “FamilyMedical Leave” or
“FMLA” for the leave to be protect-
ed under the FMLA, andwritten re-
quests are not necessary. The em-
ployee only has to provide verbal
notice about the need to be absent
and information that would entitle
them to leave under FMLA regula-
tions. It is then the employer’s re-
sponsibility to determine whether
the FMLA applies as well as the
length of the leave.
Myth 6. A note from amedical

provider is sufficient to create en-
titlement to FMLA leave. Employ-
ers and employees should not as-
sume an absence qualifies for
FMLA leavemerely because the
employeementions the FMLA or
provides a note from amedical
provider. The FMLA requires leave
in only four basic situations: (1)
the birth and care of a child, (2)
placement of a child for adoption
or foster care, (3) care for an im-
mediate familymember (spouse,
son/daughter, parent) with a “seri-
ous health condition,” and (4) the

employee’s own serious health
condition that makes the employ-
ee unable to perform the functions
of the job.Each situation is subject
to detailed regulations.
Myth 7. An FMLA claimmust

be asserted promptly, and a
chargemust be filed before going
to court, just like claims under
Title VII, the ADA, and the ADEA.
The statute of limitations for FMLA
claims is two years, and three
years for willful violations. Unlike
Title VII, the ADA, and the ADEA,
there is no requirement to file a
timely administrative charge be-
fore filing a lawsuit.
Myth 8. Because the FMLA only

requires 12 weeks of leave, the
potential liability for an FMLA vi-
olation is not significant. Even
though an employee is only enti-
tled to 12 weeks of leave, violating
the FMLA can expose the employer

to liability far in excess of 12 weeks
of pay. FMLA liability includes rein-
statement, backpay, liquidated
(double) damages, and interest, as
well as expert witness fees,
lawyers’ fees, and costs. Also, indi-
vidual liability is possible under
the FMLA.
Myth 9. An FMLA claim is simi-

lar to a Title VII or ADEA discrimi-
nation claim. The FMLA creates
two different claims: an interfer-
ence claim and a retaliation claim.
To establish an interference

claim, the employeemust show
that (1) the employee was entitled
to FMLA leave, (2) the employer in-
terfered with the right to leave,
and (3) the employer’s action was
related to the exercise of FMLA
rights. If the employee establishes
a claim, the employer can only de-
fend by proving that it would have
taken the same action regardless

Ten Myths About the Family and Medical Leave Act
By Andrew W. Volin

FMLA Amended for Military Families
On January 28, 2008, Con-
gress amended the Family and
Medical Leave Act by adding
two new types of leave related
to members of the armed
forces. First, the family of a
member of the armed forces
(including National Guard or
Reserve) can take up to 26
weeks of leave in a 12-month
period to care for a service
member with a serious injury
or illness. This amendment is
immediately effective. Second,
the family of a member of the
armed forces can take up to
12 weeks of leave due to a
“qualifying exigency” arising
from the fact the service member is being called up to active duty.
This amendment is effective when the Department of Labor issues
regulations defining “qualifiying exigency.” More information can be
found at www.dol.gov/esa/whd/fmla.
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NLRB
continued from page 1

were filed, reflecting the intense
interest in the issues.
The board issued its long-await-

ed decision three years later, in
September 2007, holding that an
employer that voluntarily recog-
nizes a union based on a card
checkmust inform the regional of-
fice and obtain an official notice
advising its employees of the vol-
untary recognition. Employees
then have 45 days after the em-
ployer posts the notice to petition
for a decertification election or to
support an election petition by a
rival union. Themajority reasoned
that “the immediate post-recogni-
tion imposition of an election bar
does not give sufficient weight to
the protection of the statutory
rights of affected employees to ex-
ercise their choice on collective-
bargaining representation through
the preferredmethod of a Board-
conducted election.”
Under the board’s new rule, the

regional office will process a valid
petition supported by 30 percent
ormore of the unit employees and
filed within 45 days of the posting
of the notice of recognition. The
board alsomodified its contract
bar doctrine, holding that con-
tracts executed within the 45-day
notice period or executed without
first giving employees the newly
required notice of voluntary recog-
nition, will not bar a subsequent
election petition.
At a panel at themidwinter

meeting of the Section of Labor
and Employment Law Committee
on theDevelopment of the Law
under theNLRA, employer and
union lawyers each expresseddis-
agreementwith thedecision. Stan-
ley J. BrownofHogan&Hartson,
who representedDanaCorp. before
theboard, asserted that employees’
wishes are adequately expressedby
signedunion-authorization cards,
and thatDana constitutes both a
rejection of the employees’ choice
of bargaining representative and
an intrusion into a company’s right
to enter into a contract with the
authorized union. Brown said that
Dana struck a blow against coop-
erative relationships between
labor andmanagement.

Beth A. Ross, who represents
unions at LeonardCarder inOak-
land, California, said thatDana is
based on a false assumption that
board elections are the bestway to
realize employee free choice. Board
elections are not like secret ballot
public elections, according to Ross,
due to the differences in power be-
tween employers and employees in
theworkplace and the differing ac-
cess each side has to potential vot-
ers. Ross predicted thatDana
would exacerbate the trend of
unions turning away from theNLRB
representation procedures.
TheNLRB general counsel’s of-

ficemoved quickly to establish pro-
cedures for implementing the new
policy, issuing amemorandum in
October setting forth the specific

procedures for regional offices to
followwhen they receive a notice of
voluntary recognition. Although the
regional offices are directed to ex-
pedite the handling ofDana cases,
thememorandumprovided no time
targets for how long the process
should take. Thememorandum
also announced the establishment
of aDanadatabase, inwhich the
general counsel’s officewill collect
information regarding the requests
the regional offices receive for no-
tices of voluntary recognition, but
gave no guidance as to how the
databasewill be used.

Danawas one of 62 decisions is-
sued by the NLRB in September
2007 in what critics have referred
to as “the Septembermassacre,”
nearly all of which have been

The Two-Member Board
The National Labor Relations Board is in the highly unusual situation
of operating with only twomembers.
The NLRB consists of fivemembers, each serving staggered five-

year terms requiring Senate confirmation, with one term expiring each
year. The president maymake appointments without confirmation
only when the Senate is in recess, and recess appointments are only ef-
fective until the end of the next congressional session. Except for the
period between the end of the last Congress and the beginning of the
current term, the Senate has been in continuous session since last fall
to block President Bush frommaking any recess appointments.
Former Chairman Robert Battista left office when his term expired

on December 16, 2007, as didMembers DennisWalsh and Peter Kir-
sanowwhen their terms expired on December 31, 2007. Before year-
end, the then-remaining fourmembers temporarily delegated the
board’s decision-making authority to a panel of threemembers, includ-
ingMembersWilma Liebman and Peter Schaumber and one of the
members whose termwas about to expire. This enabled the two re-
mainingmembers to constitute a quorum and issue decisions and or-
ders in unfair labor practice and representation cases. The board also
delegated to General Counsel RonaldMeisburg temporary authority
on all court litigationmatters that would otherwise require board au-
thorization. Both delegations of authority will be revokedwhen the
board has at least threemembers.
The current members are Liebman, a Democrat whose term expires

in 2011, and Schaumber, a Republican whose term expires in 2010. Of
course, Members Liebman and Schaumber can only issue decisions
and orders when they both agree. Both say they are committed to issu-
ing asmany cases as possible and to applying only current law, even
though there are areas of law eachwould like to see changed.

In January, President Bush announced that he was sending the Sen-
ate his nominations of Battista, Walsh, and GerardMorales to the
board. It is uncertain whether these nominees will be confirmed, and
how long the Senate will continue to block the president frommaking
any short-term recess appointments.

of the employee’s use of or request
for FMLA leave. Thus, proof of an
FMLA interference claim does not
require any showing of a discrimi-
natorymotive by the employer.
In contrast, an FMLA retaliation

claim is typically analyzed like re-
taliation claims under Title VII, the
ADEA, or the ADA. Courts apply
the Supreme Court’sMcDonnell-
Douglas burden-shiftingmodel, in
which the employee retains the
burden of proof: If the employee
establishes a prima facie case, the
employermust articulate a nonre-
taliatory explanation for its action,
and then the employeemust prove
it is a pretext for retaliation.
Myth 10. Evidence about an em-

ployee’smedical conditionafter
the request for leave is not rele-
vant.Disputes often arisewhen an
employee terminated for an atten-
danceproblemclaims they should
havebeen entitled to FMLA leave.
Typically, information about an em-
ployee’smedical condition at the
timeof termination is necessary to
determine entitlement to leave.
However, subsequentmedical infor-
mation can also be important. Some
courts have ruled that ifmedical evi-
dence shows the employeewould
not havebeen able to return towork
at the endof the FMLA leaveperiod,
an FMLA interference claim is
barred. In a retaliation claim, that
evidence creates an “after acquired
evidence” defense that should cut
off backpayno later than the endof
the FMLA leaveperiod.
The facts. Employers should

know if they are subject to the
FMLA, formulate FMLA policies
and attendance policies, and deter-
mine when an absence is protect-
ed under FMLA. Employees should
not assume they are eligible and
entitled to leave, and that any ab-
sence for “a good reason” is pro-
tected by the FMLA. Lawyers ad-
vising clients about FMLA
disputes, whether employers or
employees, should understand the
intricacies of the regulations and
developing caselaw and be able to
appreciate the differences be-
tween the types of claims available
and the potential defenses. �

Andrew W. Volin (avolin@sherman
howard.com) is a member of Sherman
& Howard in Denver, Colorado.
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time, as employees, unions, and
employers have the opportunity
to assess its impact. �

Elana R. Hollo (elana.hollo@nlrb.gov),
a government fellow of the Section’s
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viewed by unions andmany aca-
demics as pro employer. Critics
have charged the board with being
more protective of employees
when they wish to reject unioniza-
tion than when they seek it, point-
ing to cases likeWurtland Nursing &
Rehabilitation Center, 351 NLRB 50
(2007), issued the same day as
Dana. InWurtland, the board de-
cided that a petition signed by em-
ployees requesting a “vote to re-
move the Union” was sufficient to
permit the employer to withdraw
recognition from the union, even
though the employees seemed to
be requesting an election. Unions
charge that the board election
process, presented inDana as the
best way to protect Section 7
rights, was quickly dismissed in
Wurtlandwhen it might have been
used tomaintain union status.
The September 2007 board deci-

sions also altered the way the
agency addresses remedies, lead-
ing critics to argue that the board’s
already limited remedies have
been so weakened as to bemean-
ingless. The lead case in this re-
gard, Toering Electric Co., 351 NLRB
18 (2007), reduced the protections
granted to “salts,” or organizers
who seek employment with em-
ployers the union is attempting to
organize. Although the Supreme
Court held inNLRB v. Town &
Country Electric, Inc., 516 U.S. 85
(1995), that salts are statutory em-
ployees, the board held in Toering
that, to be eligible for a remedy, a
salt must prove “genuine interest”
in employment, a term that the
board only vaguely defined.

Toering came on the heels of
Oil Capital Sheet Metal, Inc., 349
NLRB 118 (2007), which reversed
board precedent and adopted
new rules for determining the
length of back pay period and
other remedies available to salts
who are found to have been sub-
jected to unlawful discrimination.
Oil Capital eliminated the pre-
sumption that a salt would have
worked from the date he or she
was unlawfully denied employ-
ment until the date the employer
made a valid offer of instatement.
Also in September the board re-

versedmore than 45 years of
board precedent and held for the
first time that the board general

counsel is required to present evi-
dence to prove that an unlawfully
terminated employee took reason-
able steps to secure interim em-
ployment after being terminated.
St. George Warehouse, 351 NLRB 42
(2007). It had previously been the
burden of the employer, as the
wrongdoer, to show that the termi-
nated employee had not taken suf-
ficient steps tomitigate damages.
Along the same lines, the board
held inGrosvenor Resort, 350 NLRB
86 (2007), that striking employees
who had been unlawfully perma-
nently replaced lost their right to
back pay because they waited too
long—more than twoweeks—to
look for interim employment, de-
spite the fact, as noted by the dis-
sent, that the employees were en-
gaged in concerted activity to get
their jobs back during the time pe-
riod at issue.

Dana and the other September
2007 decisions revived criticism
of the current board generated by
its 2006 decision inOakwood
Healthcare, Inc., 348 NLRB 37
(2006), expanding the statutory
definition of a supervisor and
thereby limiting coverage of the
act, as well as other recent deci-
sions regarded as undercutting
employee rights.
In December 2007, Congress

held hearings to address criti-
cisms of the board. Member Lieb-
man devoted a significant portion
of her testimony to Dana and her
view that the decision had serious
flaws. While not referencing Dana
by name, then-Chairman Battista
spoke critically of commentators
who fault the board for “not doing
enough to promote unionism.”
The chairman sought to reassure
Congress that notwithstanding
“special interest group rhetoric,”
the agency was administering the
act as written by Congress and in-
terpreted by the courts.
What has all this led to in the ac-

tual world of representation cases?
As of the end of March 2008,Dana
notices of recognition have been
issued in 159 cases, six of which re-
sulted in elections. Employees
voted in favor of the union in three
of those cases and against the
union in the other three. The true
impact ofDana, however, will only
be revealed with the passage of

Letter to the Editors

In the Fall 2007 issue of the Section’s
Labor and Employment Law newsletter,
ProfessorMichael Z. Green wrote of the
need for greater diversity in the ranks of
arbitrators (“Commentary—ANewCall
to Action: Selecting Diverse Arbitrators,”
page 5). No one can seriously question
that objective. What is disturbing, how-
ever, is Professor Green’s primary
method of achieving that goal; more
specifically, the assumption underlying
themeans he suggests.
Professor Green tells us that we can

get greater arbitral diversity if we just
convince employers and their chief legal officers to select more
blacks, latinos andwomen, for, as he says, in the employment arbitra-
tion arena, it is the corporate employer that has usually “determined
the pool of available arbitrators.”
In some respects, what Professor Green asserts may be true. The

problem is that its continuance, the employer’s unilateral selection of
arbitrators, is completely against long-standing policy of this Section
and other organizations of which I am also amember, such as the
National Academy of Arbitrators.
Perhaps Professor Green nevermeant to suggest that we simply ac-

cept what still occurs inmany non-unionized employment relation-
ships, but, unfortunately, his silence on this score leaves that impres-
sion. Yet as long ago as 1995, the Due Process Protocol, adopted by a
Task Force consisting of our Section’s leaders, the National Academy
of Arbitrators, the American Arbitration Association, the Federal Me-
diation and Conciliation Service, the Society of Professionals in Dis-
pute Resolution and the ACLU, made it plain that unilateral selection
of an arbitrator or a pool of arbitrators was unacceptable in that it
raised issues of partiality and fairness. And in 1997 and again in 2007,
the National Academy of Arbitrators explicitly stated that a “meaning-
ful selection opportunity” by “both parties” was a fundamental princi-
ple of due process.
In light of these positions, it would be regrettable if themembership

of the Section, while wholeheartedly agreeing with Professor Green’s
goal, thought that unilateral selection was an appropriatemeans of
achieving it. What is needed, as we have said in the past, is mutual se-
lection of a pool of arbitrators vetted, or perhaps chosen, by a neutral
organization, such as the American Arbitration Association or the
FMCS, so that fairness, impartiality and competence, as well as
diversity, is assured.

Sincerely andwith thanks,
George Nicolau, New York City

George Nicolau is a past president of the Society of Professionals in
Dispute Resolution, now the Association for Conflict Resolution, and the
National Academy of Arbitrators.

Development of the Law Under the
NLRA Committee, is a field attorney
at Region 4 of the NLRB in Philadel-
phia. The views expressed are those
of the author and do not necessarily
reflect the views of the agency.
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had assumed away, on remand.
Because the lower courts’ deci-
sions were vacated, those courts
will have the opportunity to do so.

The Uncharted Territory
LaRue signals that the Supreme
Court is not done considering how
ERISA’s remedial scheme functions
when a DC plan is involved. The
manner in which the Supreme
Court disposed of the case also sig-
nals that it is looking to the lower
courts to address and resolve a
host of important procedural and
substantive issues under § 502:

1. What threshold steps an indi-
vidual must take before bringing
a § 502(a)(2) claim andwhether
one of those steps is first to as-
sert a claim for benefits or for a
clarification of rights, followed
by a claim for benefits, under
§ 502(a)(1)(B).

2. Whether § 502(a)(2) functions
differently when invoked by in-
dividual DC plan participants
(seeking “appropriate relief”
only for themselves) than when
invoked on a representative
basis by a class of participants,
a plan fiduciary, or the Depart-
ment of Labor (seeking “appro-
priate relief” for a group).

3. How to apply § 502(a)(2)when
multiple claimsor inconsistent
claims are brought, such aswhen
an individual participant suffers a

ERISA
continued from page 5

loss but theplan itself does not
because other participants have
offsetting gains.

4. How an aggrieved individual is
tomeasure—and prove—a loss
in cases involving publicly trad-
ed securities, especially when
the aggrieved individual feels
compelled to “lock in” the loss
by selling the underlying securi-
ties to prevent an even larger
loss from occurring.

5. How ERISA’s statute of limita-
tions should apply in each of
the above instances.

In the wake of LaRue, the lower
courts also will have to resolve the
following important questions of
interest and concern to belea-
guered DC plan fiduciaries:

1. Whether, as Chief JusticeRoberts
suggested, a plan fiduciarymay
force plan-covered individuals
to first demand satisfaction

from the plan and its fiduciaries
(by bringing a claim under
§ 502(a)(1)(B)), before bringing
a claim under § 502(a)(2).

2. What actionsplan fiduciarieswill
bepermitted to take to eitherde-
fend their decision(s) ormitigate
their ownexposure to lossby
pursuing recoveries from third
parties (suchasvendors found to
haveovercharged theDCplan).

3. The circumstances under which
a plan fiduciarywill be able to in-
voke §§ 502(a)(2) and (3) to
bring cross-claims and third-
party claims and to assert stake-
holder-type actions and file con-
solidationmotions, to affix
blame and shift liability among
all current and former plan fidu-
ciaries whileminimizing the risk
of inconsistent results and the
risk of a loss being imposed on a
less-culpable party.

4. The circumstances (if any)
under which a plan fiduciary

will be able to assert stakehold-
er status and invoke § 502(a)(3)
to recover overpayments and
gains for other plan-covered in-
dividuals (who otherwisewould
benefit from havingmade gains
at the expense of other plan-
covered individuals).

Class Action Implications
LaRue also paves the way for a re-
examination of how the federal
class action rules apply to ERISA-
based claims.
Prior to LaRue, lower courts

hadwrestled with whether a claim
arising under § 502(a)(2) could be
brought by a single individual.
Many courts simply looked to the
nature of the relief being sought to
determine whether the suing indi-
vidual had demonstrated a suffi-
cient willingness to act for the ben-
efit of all affected participants—
because a § 502(a)(2) claim nomi-
nally must be brought on behalf of
the plan. LaRue has nowmade
clear that an individual participant
may act on behalf of a DC plan
even when only that participant
stands to benefit.
What LaRue leaves open is

whether the class action rules will
now become the weapon of choice
for plan fiduciaries who, when
sued by an individual participant
under § 502(a)(2), will respond by
bringing a claim for appropriate
equitable relief under § 502(a)(3)
against others (possibly, including
a class comprising other plan-cov-
ered participants) in an effort to
minimize the fiduciary’s own po-
tential liability. The Seventh Circuit
Court of Appeals in 2006 alluded to
this type of claim inArmstrong v.
LaSalle Bank, N.A., in which cer-
tain participants sued an employ-
ee stock ownership plan’s fiduciar-
ies for having allegedly overpaid
other participants when the plan
repurchased their employer stock.
While LaRue answered an im-

portant threshold question, it
leaves unanswered an array of
outcome-determinative follow-up
questions. Perhaps the lower
courts will work out the answers
in due course. �

John J. McGowan Jr. (jmcgowan@
bakerlaw.com) is a partner at Baker
& Hostetler in Cleveland, Ohio.

What the Statute Says

The relevant provisions of ERISA § 502(a), 29 U.S.C. § 1132(a):

A civil actionmay be brought—

(1) by a participant or beneficiary—

(A) for the relief provided for in subsection (c) of this
section, or

(B) to recover benefits due to himunder the terms of his plan,
to enforce his rights under the terms of the plan, or to clarify his
rights to future benefits under the terms of the plan;

(2) by the Secretary, or by a participant, beneficiary or fiduciary
for appropriate relief under section 1109 of this title;

(3) by a participant, beneficiary, or fiduciary (A) to enjoin any
act or practice which violates any provision of this subchapter or
the terms of the plan, or (B) to obtain other appropriate equitable
relief (i) to redress such violations or (ii) to enforce any provisions
of this subchapter or the terms of the plan;

� � �

(5) except as otherwise provided in subsection (b) of this sec-
tion, by the Secretary (A) to enjoin any act or practice which vio-
lates any provision of this subchapter, or (B) to obtain other appro-
priate equitable relief (i) to redress such violation or (ii) to enforce
any provision of this subchapter;
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In a trial presidedoverbyU.S.Dis-
trict Court JudgeRebeccaPallmeyer
of theNorthernDistrict of Illinois,
the team fromPepperdineUniversi-
ty School of Lawdefeated the team
fromNorthwesternUniversity
School of Law tobecome the first na-
tional champion in the Sectionof
Labor andEmployment Law’sTrial
AdvocacyCompetition.
Pepperdine and Northwestern

were the last teams remaining in
the national tournament held in
January at the United States Court-
house in Chicago. The other re-
gional competition winners ad-
vancing to the national tournament
were Florida State University Col-
lege of Law, SouthernMethodist
University Dedman School of Law,

University of Richmond School of
Law, and Brooklyn Law School.
This fourth annual competition
was the first in which regional
winners faced one another in a
national final.
The tournamentwasmarkedby

closedecisions in all the trials, anda
split decision favoring Pepperdine in
the final trial.
The fifth annual competitionwill

beginwith regional tournaments
next fall. The tournament requires
thehelp ofmany Sectionmembers
around the country. Sectionmem-
berswishing to participate as
organizers, judges, or evaluators
are encouraged to contact Chris
Meacham in the Section office at
meachamc@staff.abanet.org. �

Section News

Nominations Invited for Section Leadership Positions

Article 6 of the bylaws of the Section of Labor and Employment Law provides that the election of Section officers and Council members shall take
place each year at the ABA Annual Meeting. It further provides for the establishment of a Nominating Committee tomake nominations for open
positions in the leadership of the Section.
This year’s electionswill take place Friday, August 9, 2008, at the Section’s business meeting, beginning at 2 p.m.,

at the ABA Annual Meeting in New York City. Nominations will bemade for each of the following open positions:

� Chair-Elect
� Vice-Chair
� Secretary Elect
� Section Delegate to the House of Delegates
� Section Governance Liaison
� Employer Council Member
� Union and Employee Council Member
� Employee Council Member
� Member-at-Large Council Member

Members of the Sectionmay submit nominations for any of these positions to any
member of the Nominating Committee for 2008:

� Brent Garren (union/employee), UNITE HERE, New York City, 212/265-7000, bgarren@unitehere.org

� EllenM.Martin (employer), Patterson BelknapWebb& Tyler, New York City, 212/336-2860, emmartin@pbwt.com

� Susan Grody Ruben (public), labor & employment arbitrator/mediator, Cleveland, Ohio, 216/382-3024, susangrodyruben@att.net

Pepperdine Edges Northwestern in National Law Student Trial Advocacy Finals

Pepperdine University School of Law won the Section’s first-ever National Trial
Advocacy Competition. From left: Matthew Sharbaugh, Ashley A. Locke,
Competition Cochairs Michael Posner and Joe Tilson, John Huber, Sterling Cluff.
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IIn 1966, legendary Los AngelesDodgers pitchers Sandy Koufax
and Don Drysdale announced that
they would negotiate new con-
tracts only as a team, and both
asked for three-year contracts for
the then-astonishing sum of
$166,000 per season, a $1million
commitment from the Dodgers.
ThoughKoufax andDrysdale

ultimately backeddown, their un-
precedenteddemand set off a chain
of events thatwouldplace amem-
ber of the Section of Labor andEm-
ployment Law, the soft-spoken arbi-
trator ThomasRoberts,whodied in
February at the age of 84, at the cen-
ter of one of the greatest sports con-
troversies of the 20th century.
In 1977, baseball owners request-

ed the addition of a simple clause to
their collective bargaining agree-
mentwith theMajor LeagueBase-
ball PlayersAssociation to prevent
players frombargaining jointly:
“Players shall not act in concert
with other players and clubs shall
not act in concertwith other clubs.”
Theplayers association agreed.
By themiddle 1980s, after arbi-

tration and court victoriesmade it
possible for playerswhose con-
tracts had expired after six years in
themajor leagues to negotiate as
“free agents”with any team, player
salaries had increased exponential-
ly, squeezing the teams’ profits.
Baseball commissioner PeterUeber-
roth encouraged the owners to
tighten their belts and resist oppor-
tunities to sign other teams’ free
agents or sign them to long-term
agreements. In the 1985–86 off-sea-
son, 29 of the 33 free agents re-
ceivednooffers fromother teams
and returned to their former clubs.
The players union alleged collu-

sion and grieved that the practice
violated the 1977 provision against
“acting in concert.” The case came
before Roberts, the designated
arbitrator under the collective

bargaining agreement.
While the collusion case was be-

fore Roberts, the players union
filed additional grievances alleging
owner collusion in the 1986–87 and
1987–88 off-seasons.
As Roberts was hearing what

came to be known as “Collusion I,”
and after he ruled that the owners
had to negotiate through the union
to establish random drug testing of
players, the owners terminated
him. The players claimed that
Roberts was discharged to sabo-
tage the collusion case, and
Roberts was reinstated by another
arbitrator to finish that case.
In September 1987, Roberts ruled

in favor of the players and set out to
conduct additional hearings to de-
terminehowsalaries hadbeen af-
fected andhowdamages should be
calculated and apportioned among
theplayers. He found the fact that
teamshadnot attempted to sign
free agents fromother teams tobe
“strong indication of concerted ac-
tion” in violation of the collective
bargaining agreement. He later
ruled that $10.5million be awarded
to 139players.
By the timeRoberts hadmade

that ruling, the parties had selected
GeorgeNicolau to replace him.Nico-
lau found that the owners also had
colluded in the 1986–87 and 1987–88
seasons and, in 1990, issuedhis ini-
tial damage awardof $102.5million
for those seasons,while retaining ju-
risdictionwith respect to damages
for subsequent seasons. This led
shortly thereafter to anoverall set-
tlement of $280million to bedis-
bursed among 840 eligible players.
Because Robertswaswell

schooled in the intricacies of salary
arbitration, hewas chosen to over-
see distribution of the settlement
fund, a job that took until 2004,
when the final checksweremailed
to players.With interest, the total
payment had grown to $434million.

Thomas Roberts’ Major League Career
By Mark Risk

Roberts, whoworked as an arbi-
trator for 50 years until shortly be-
fore his death, never spentmore
than a fraction of his time on base-
ball cases. He handled disputes in
entertainment, broadcasting, man-
ufacturing, and airlines industries
andmediated disputes between
GeneralMotors and theUnitedAuto
Workers as umpire under their na-
tional collective bargaining agree-
ment from 1987 through 2000. But
when baseball opted for binding ar-
bitration to resolve salary disputes
involving players too junior for
free-agent status, Roberts conduct-
edmany of the early hearings and
achieved notoriety with a 1983 rul-
ing awarding the first $1million
salary via arbitration.
Born near Chicago in 1923,

Roberts went to work at the age
of 10 sellingmagazines in railroad
stations.
When his father died in 1934, his

mothermoved the family to the
Los Angeles area to be near a fami-
lymemberwhowas employed.
Roberts served in the U.S. Navy, at-
tended college on the G.I. Bill, and
got his law degree at Loyola Law
School in Los Angeles in 1957, while
working by day at DouglasAircraft.
“Tomtruly respectedeachand

everyemployee, supervisor,witness,
court reporter, union andmanage-
ment representative, and lawyer in
that hearing room aswell as every
claim, defense, andmotion they
brought,” said his friend and fellow
arbitrator FredHorowitz in remarks
at a gathering of labor and employ-
ment law professionals in Los An-
geles to remember Roberts. “We
can nevermatch Tom’s extraordi-
nary talents as an arbitrator or the
grace, charm, dignity, and charis-
ma he exuded in his daily and pro-
fessional life.”
Roberts served as president of

the National Academy of Arbitra-
tors, was a Fellow in the College of

Labor and Employment Lawyers,
and served as cochair of the Sec-
tion’s Sports and Entertainment
Labor Law Committee. In 1991 he
received the Distinguished Serv-
ice Award of the American Arbi-
tration Association.
Horowitz urged listeners to re-

member Roberts’ values, quoting
fromhis 1989 address as president
of the National Academy of Arbitra-
tors: “Everyman andwomanwho
works for a living is entitled to re-
spect and dignity nomatter how
humble their origins or how rou-
tine their employment function. . . .
It is wrong and evil to permit your-
self to judge someone simply on
the basis of innuendo, transitory
public hysteria, or theworst of all,
group association.”
“There is a feeling that arbitra-

tors have a tendency to split
things, to give one to the club and
the next to the player in the hope
of not offending either party so
he’ll be hired again,” Roberts said
in a 1989 interview with the St. Pe-
tersburg Times. “That’s an illusion.
A successful arbitrator doesn’t
pay attention to his box score, in
baseball or anywhere else.” �

Pitchers Sandy Koufax (left) and Don
Drysdale tried to negotiate with the
Dodgers together in 1966. (AP PHOTO)

SPORTS
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Attend the 2nd Annual CLE Conference
September 10–13 in Denver pages 9–12

For more information on any of
these events, please contact
the Section office at
312/988-5813 or check the
Calendar of Events page at
www.abanet.org/labor/calendar.html.

Law Student Trial Advocacy
Competitions
U.S. Courthouses
November 8–9
Seattle, Washington
Washington, D.C.

November 15–16
Chicago, Illinois
Los Angeles, California
Miami, Florida

November 22–23
Boston, Massachusetts
Dallas, Texas (state courthouse)
New York, New York

2009
January 24–25
National Law Student Trial
Advocacy Competition
U.S. Courthouse
Chicago, Illinois

February 18–20
� Federal Labor Standards

Legislation Committee
Westin Resort
Los Cabos, Mexico

February 18–21
� Employee Benefits Committee
The Charleston Place
Charleston, South Carolina

March 1–4
� Committee on Development of

the Law Under the NLRA
Hotel Del Coronado
Coronado, California

March 4–7
� Committee on Practice &

Procedure Under the NLRA
Hotel Del Coronado
Coronado, California

March 24–28
� Employment Rights &

Responsibilities Committee
Casa Marina Resort
Key West, Florida

March 26–28
� Ethics & Professional

Responsibility Committee
Casa Marina Resort
Key West, Florida

April 1–4
� National Conference on Equal

Employment Opportunity Law
Ritz-Carlton Grande Lakes
Orlando, Florida

May 10–14
� International Labor Law

Committee
Hotel Ritz
Madrid, Spain

2008
August 7–10
ABA Annual Meeting
Waldorf=Astoria
New York, New York

September 10–13
2nd Annual CLE Conference
Westin Tabor Center
Denver, Colorado

September 13–14
Fall Council Meeting
Westin Tabor Center
& Ritz-Carlton
Denver, Colorado

� indicates a midwinter meeting
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