
Prevailing firefighter plaintiffs with their lawyer, Karen Torre, speak to reporters 
outside the federal courthouse in New Haven after their reverse-discrimination 
victory was announced on June 29.                 AP Photo/MAry AltAffer

the Equal Protection Clause of the 
U.S. Constitution. After the parties 
filed cross motions for summary 
judgment, the district court ruled 
in favor of the municipal defen-
dants and dismissed the case. The 
Second Circuit affirmed in a one-
paragraph per curiam opinion and 
later denied a request for a rehear-
ing en banc.

Justice Anthony Kennedy wrote 
the Court’s opinion, which was 
joined by Chief Justice John Rob-
erts and Justices Antonin Scalia, 
Clarence Thomas, and Samuel 
Alito, finding in favor of the plaintiff 
firefighters by granting their cross 
motion for summary judgment on 
the Title VII claim.

Justice Kennedy said New 
Haven had rejected the test scores 
because too many whites and not 
enough minorities would have been 
promoted, describing the city’s 
action as “express, race-based 
decisionmaking.” He elaborated, 
“Whatever the City’s ultimate 
aim—however well intentioned or 
benevolent it might have seemed—
the City made its employment deci-
sion because of race.”

With this characterization of New 
Haven’s actions, Justice Kennedy 
framed the issue for review as 
“whether the purpose to avoid 

S

summer 2009
Volume 37, Number 4

section of labor and  
employment law

American bar Association 

continued on page 13

Some Supreme Court observers 
say that the most controversial 
cases are often decided at the end 
of the term, reflecting the 11th-
hour, ongoing debate and the jus-
tices’ writing of separate opinions 
and footnotes to address each 
other’s arguments.

The much-anticipated 5–4 deci-
sion in Ricci v. DeStefano, issued 
on the last day of the Court’s term, 
seemed to validate that obser-
vation, and featured a 93-page 
crossfire of opinions filed by vari-
ous justices. Ricci addressed one 
of the most politically charged 
employment-related questions to 
come before the Supreme Court 
in recent times: when can an em-
ployer discard promotion-test 
results to achieve racial balance in 
the workplace?

The controversy started when 
the City of New Haven, Con-
necticut, gave an examination as 
required by the city charter for 
firefighters seeking promotion to 
the rank of lieutenant or captain. 
Although the city made an effort to 
make the exam fair and neutral in 
its design, the test results revealed 
that white candidates had outper-
formed minority candidates at a 
statistically disproportionate rate.

As a result, the New Haven 
mayor and other local politicians 

opened a public debate that ulti-
mately turned rancorous. Some 
minority firefighters urged that the 
test scores should be discarded 
as discriminatory and threatened 
to file a discrimination lawsuit if 
New Haven used the test results to 
make promotions. Other, predomi-
nantly white, firefighters said the 
exams were fair and neutral, and 
threatened to file a discrimination 
suit if New Haven denied promo-

tions to those with the top scores.
Ultimately, New Haven threw 

out the test results due to the ra-
cially statistical disparity and the 
belief that using the test results 
would expose the city to disparate 
impact liability under Title VII of 
the Civil Rights Act of 1964.

Certain white firefighters and 
one Hispanic firefighter who likely 
would have been promoted sued 
under Title VII and for violation of 

Firefighter Plaintiffs Prevail in landmark supreme Court Case
By Steven Moore and Mark Risk 
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We are at the turn of the ABA year, which dates from the ABA’s Annual Meet-
ing in late July/early August. We now welcome Nora Macey as our chair for 
the coming year. Gordon Krischer is our new chair-elect; Richard Seymour 
our plaintiff vice chair, and Stewart Manela, our management vice chair. 
With me as immediate past chair, we five make up the Section’s Strategic 
Planning Committee. We owe a great debt of gratitude to Jim LaVaute, our 
outgoing immediate past chair, for all he has done for the Section in his vari-
ous leadership roles.

This has been a year of transition. Professor Robert Rabin retired from 
The Labor Lawyer and brought to an end his 25 years of service to the Sec-
tion as the journal’s editor. We are immensely grateful to him. Please read 
Mark Risk’s piece about Bob in this LEL (page 11).

Ken Young, who has served as our Sec-
tion’s management representative to the 
ABA House of Delegates, will be in the HOD 
as a member-at-large. We thank Ken sin-
cerely for the invaluable assistance he has 
provided to make our Section more active in 
ABA resolutions and projects.

Many of our standing committees and our 
administrative committees will have new 
cochairs this year. Our Best Practices Task 
Force put together the ideas and experience 
of all the committees, particularly with re-
spect to midwinter meetings, in a form that 
will be very useful to our new cochairs.

Happily, we have a stable group in our 
ABA Section staff. Brad Hoffman and the 

group he leads are terrific people as well as knowledgeable resources for all 
Section members.

In our Section the transition from one year to the next builds on prior ac-
complishments. At this point in time, our Section is vibrant and energetic, 
and offers enormous value to our members. Some of our new and signature 
programs:

 Our 2nd Annual CLE Conference in Denver will be followed by the ■■ 3rd 
Annual CLE Conference from November 4–7 in Washington, D.C. This 
is a must-attend event. Our CLE programming is superb, and our social 
events will be at some of the most beautiful locales in town.
 We had more attendees at our 2009 midwinter meetings than ever before.■■

 We are conducting the inaugural session of our ■■ Leadership Development 
Program in Chicago in mid-September, where we will train a group in 
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Comments  
      from the Chair

barbara berish brown

each new year 
builds upon the 
accomplishments 
of the one 
before it.

leadership skills and Section structure, as they aspire to greater roles in 
Section life.
 We started new member initiation. Calling new members when they have ■■

just joined and plugging them into a committee or activity is immensely 
valuable and much appreciated. Please contact Jim Jones (jonesja@staff.
abanet.org) in the ABA office to volunteer to help—and increase your per-
sonal network while performing a valuable service.
 The Marketing Committee is focusing on new technologies to communi-■■

cate about our CLE programs and our publications so as to be fresh and 
accessible to all segments.
 We continue to honor great performance by federal labor and employ-■■

ment lawyers and those who undertake pro bono projects, and this year 
we established the Arvid Anderson Public Sector Labor and Employ-
ment Attorney of the Year Award for state and local government practi-
tioners of particular eminence.
 Our ■■ Trial Advocacy Competition had another banner year. Our judges, 
coaches, and evaluators performed a great service for law students and 
had fun. Please volunteer to join them this fall.
 We have reached out to Young Lawyers Division members, law students, ■■

in-house counsel, academics, neutrals, and state and federal employees 
as we continue to diversify our Section.
 We cosponsored an important resolution in the ABA House of Delegates ■■

that permits movement of lawyers between firms with adequate safe-
guards for client confidences.

What themes tie all this together? Active Section membership allows you 
to keep up your contacts and build your expertise, develop a set of friends 
and colleagues to consult and grow with, do community service, enhance 
the diversity of our profession, learn and teach ethical behavior and consen-
sus-building skills, and much more. I look forward to staying very involved 
and to keeping up the great momentum we’ve created together this year.   ■
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Court rejects Title VII Challenge to Pension Calculation 
By Evangelina F. Hernandez and Erin Mohan 

More than three decades after the 
passage of the Pregnancy Discrim-
ination Act (PDA), the Supreme 
Court ruled in AT&T Corp. v. Hul-
teen, 129 S. Ct. 1962 (2009), that 
employers can at times lawfully 
provide lower pensions for female 
employees because of pregnancy 
leaves they took prior to the PDA.

In a 7–2 decision handed down 
in May, the Court announced that 
pension benefits paid pursuant to 
a bona fide seniority system are in-
sulated from discrimination liabil-
ity, even if the system is based on 
practices that have since become 
unlawful—such as treating preg-
nancy leaves less favorably than 
other disability-related leaves.

Reaction to the decision is 
mixed. “The Supreme Court proper-
ly applied the law as it exists today. 
If the law is to be changed, that is 
for Congress,” says Paul Grossman, 
a partner at Paul, Hastings, Janof-
sky & Walker in Los Angeles.

On the other hand, Elizabeth 
Kristen, staff attorney at the Legal 
Aid Society of San Francisco—
Employment Law Center, says that 
the Court’s “formalistic approach 
shows how out of touch it is with 
the lives of everyday working 
women. I hope Congress acts, as 
it did with Ledbetter, to explain 
that the Court got the PDA wrong. 
The PDA was intended to end 
pregnancy discrimination. Hulteen 
allows its considerable vestiges to 
continue.”

In Hulteen, a class of former 
and current employees of AT&T 
(formerly Pacific Telephone and 
Telegraph)—some retired, oth-
ers nearing retirement—sued 
the company for calculating their 
pensions at a lower rate because 
of pregnancy leaves they took 
prior to 1978, when the PDA was 
enacted. AT&T determines an 
employee’s pension based on her 
length of service, minus any “un-
credited” leaves. Employees who 
take disability leave receive full 
pension credit for the duration of 
their leave, while employees who 
take personal leave receive credit 

for a limited duration, after which 
their leave is considered uncred-
ited and does not count toward 
their pension.

Prior to the PDA, AT&T classi-
fied pregnancy leave as personal 
rather than disability leave. AT&T 
changed this policy after the PDA 
made it unlawful but did not ret-
roactively adjust length-of-service 
calculations for women who had 
previously taken pregnancy leave.

For those women, AT&T con-
tinues—even 30 years later—to 
pay pensions at a lower rate than 
if they had taken disability leave. 
The plaintiffs in Hulteen contend-
ed that this continued reliance on 
the pre-PDA system amounted to 
unlawful discrimination.

The district court found for 
the plaintiffs, following Ninth Cir-
cuit precedent in Pallas v. Pacific 
Bell, 940 F.2d 1324 (9th Cir. 1991), 
which held that post-PDA pen-
sion plans that differentiate on 
the basis of pregnancy are unlaw-
ful, even if that differentiation is 
based on calculations made prior 
to passage of the PDA. The Court 
of Appeals for the Ninth Circuit 
affirmed en banc. The Supreme 
Court granted certiorari to re-
solve a split between the Ninth 
Circuit and the Sixth and Seventh 
Circuits, which had held that post-
PDA reliance on pre-PDA length-
of-service rules does not violate 
Title VII.

In overturning the Ninth Cir-
cuit, Justice David Souter, writing 
for the majority, focused on the 
fact that AT&T’s pension calcula-
tion scheme is a seniority-based 
system subject to special protec-
tions under Section 703(h) of Title 
VII. Section 703(h) insulates em-
ployers from liability for disparate 
treatment when that treatment 
is based on a bona fide seniority 
system. To qualify as bona fide, a 
seniority system must not inten-
tionally discriminate.

The Court pointed to Team-
sters v. United States, 431 U.S. 324 
(1977), where it upheld a seniority 
system despite its adverse impact 

on minority employees, because 
its disparate effect flowed not 
from the system itself, but from 
other, earlier discriminatory em-
ployment decisions that had shut 
minority workers out of jobs. Be-
cause the system itself was not in-
tentionally discriminatory, it was 
insulated under Section 703(h).

The majority acknowledged 
that, unlike the employer in Team-
sters, AT&T had built a differenti-
ating element directly into its se-
niority system, but it nonetheless 
found AT&T’s system to be bona 
fide. AT&T’s pre-PDA seniority 
system was not intentionally dis-
criminatory, the Court reasoned, 
because at the time of its design, 
treating employees differently on 
the basis of pregnancy was not 
considered discrimination.

Prior to the passage of the PDA, 
the Supreme Court had ruled in 
General Elec. Co. v. Gilbert, 429 
U.S. 125 (1976), that pregnancy 
discrimination was not unlawful 
gender discrimination under Title 
VII and that employers therefore 
could lawfully differentiate be-
tween pregnancy and other types 
of disability leave when assign-
ing benefit levels. (Congress’s 
disagreement with Gilbert led it 
to pass the PDA two years later, 
expressly to outlaw this type of 
differentiation.)

Rejecting the assertion that 
the PDA’s plain language exempts 
claims filed under the law from 
Section 703(h), the Hulteen Court 
determined, “The only way to 
conclude that Section 703(h) does 
not protect AT&T’s system would 
be to read the PDA as applying 
retroactively to re-characterize 
AT&T’s acts as having been illegal 
when done.” This, the majority 
emphasized, was “not a serious 
possibility.” Congress did not 
include language making the PDA 
retroactive, instead providing for 
a slow transition, setting the act’s 
effective date nearly six months 
after its passage.

Justice Ruth Bader Ginsburg 
rejected this assessment in her 

dissent, which Justice Stephen 
Breyer joined. In Ginsburg’s view, 
the PDA did not make differentia-
tion on the basis of pregnancy 
unlawful where it had previously 
been lawful but instead forcefully 
expressed Congress’s view that 
the Court got it wrong in Gilbert. 
Indeed, Ginsburg would have ex-
pressly overruled Gilbert so that 
“the decision can generate no 
more mischief.” 

Further, Justice Ginsburg wrote 
that through the PDA Congress 
instructed “employers forthwith 
to cease and desist” with all “clas-
sifications treating pregnancy dis-
advantageously.” Ginsburg would 
have found AT&T’s continued 
reliance on its pre-PDA system 
unlawful because it denies equal 
benefits post-PDA.

The impact of Hulteen is lim-
ited to employers with bona fide 
seniority systems that were legal 
at their inception and then were 
changed to conform to the PDA 
after its enactment. The decision 
does not, however, affect the right 
to challenge pregnancy-based 
actions occurring after the enact-
ment of the PDA, such as when an 
employer changes its policy to ret-
roactively provide service credit 
for non-pregnancy-based periods 
of leave but does not retroactively 
provide service credit for preg-
nancy-based leave.   ■

Evangelina F. Hernandez (evangelina. 
hernandez@eeoc.gov) is a senior 
trial attorney at the U.S. equal em-
ployment opportunity Commission in 
San francisco, where Erin Mohan 
(emohan@stanford.edu), a second-
year student at Stanford University 
law School, was a summer law clerk.
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Employers frequently seek both to 
hire the most-qualified applicants 
and to have widely diverse work-
forces. Sometimes employers adopt 
selection procedures they believe 
will satisfy these twin desires only 
to find that they have satisfied one 
at the expense of the other. A race-
blind selection device like a scored 
test may shortchange diversity 
aspirations. Conversely, diversity-
regarding devices may undermine 
the goal of hiring the most-qualified 
applicants. Tension between these 
twin goals is also evident in polls 
of the American public. Polls regu-
larly show that the public is against 
“racial preferences” but in favor of 
“affirmative action.”

In Ricci v. DeStefano, the Su-
preme Court (5–4) held that a 
federal statute (Title VII of the 
Civil Rights Act of 1964) requires 
an employer, before abandoning a 
selection device having a disparate 
racial impact, to have a “strong 
basis in evidence” that the selec-
tion device was not job related and 

required by business necessity. 
Otherwise, the employer must 
stick with the test results despite 
the impact.

Ricci avoided deciding whether 
the disparate impact provisions 
of Title VII are consistent with 
constitutional equal protection 
principles. Justice Antonin Scalia, 
in typically memorable fashion, 
predicted in his concurrence that 
the “war between disparate impact 
and equal protection will be waged 
sooner or later.”

Ricci foreshadows three cam-
paigns in this war. First and most 
immediate, how can employers 
navigate the Scylla of Title VII 

disparate impact liability and the 
Charybdis of Title VII disparate 
treatment liability? Second, as-
suming an employer successfully 
navigates these twin shoals, will it 
nevertheless run afoul of consti-
tutional equal protection require-
ments? Third, is there anything a 
pro-diversity Congress can do to 
ease legal problems of employers 
seeking to enhance workforce ra-
cial diversity?

The Title VII Campaign
The first campaign will be fought on 
the Title VII battlefield. When is an 
employer decision made because 
of race? What does the Court mean 
when it says Title VII requires a 
“strong basis in evidence” of inva-
lidity before an employer abandons 
a test having a disparate impact?

Race or Not? Many employers 
will not engage in (or at least not 
create a recorded trail of engaging 
in) racial politics or race-regarding 
calculations prior to abandoning a 
test. The colorful political theater 

described in Ricci will generally be 
lacking—reviewing courts will see 
only bloodless documents and dry 
professional testimony. One can 
easily imagine a professional opin-
ion concluding, “There is a sub-
stantial likelihood of a disparate 
impact challenge if the test results 
are implemented and a ‘strong 
basis in evidence’ that the test was 
not justified by job-relatedness and 
business necessity.”

The majority would allow aban-
donment of test results for nonra-
cial reasons, but it is not clear when 
reasons would be nonracial. An 
employer that decides not to use a 
test because it no longer needs to 

have the jobs filled acts nonracially. 
But one with unchanged business 
needs that abandons the test upon 
learning the demographics of the 
promotional pool is more problem-
atic. Needless to say, arguing that 
ethnic diversity was the business 
reason for scuttling a test, after 
Ricci, will not suffice.

Would a liability-avoidance 
(rather than a diversity-driven) 
professional opinion immunize our 
hypothetical employer from Title 
VII disparate treatment liability to 
those who would have been hired 
or promoted under the abandoned 
process? Without acknowledg-
ing any violation of the disparate 
impact prohibition of Title VII, 
post-Ricci employers will redo se-
lection processes while asserting 
good-faith adherence to advice of 
professional counsel. “Racial out-
comes were far from our minds,” 
employers will assert, previously 
published commitments to di-
versity and affirmative action 
notwithstanding. An employer 
arguing that its abandonment was 
for nonracial reasons would likely 
be challenged, particularly when 
previously professed corporate di-
versity desires would be thwarted 
by the test.

Ricci also raises two interest-
ing problems concerning Title 
VII plaintiffs. First, plaintiffs in a 
disparate treatment abandonment-
of-test suit would need to know 
they were winners under the 
original process. This occurred 
in Ricci with posting of the exam 
results. Most private employers, 
even before Ricci, would not have 
posted such results. They would 
merely have provided notice that 
“due to unforeseen changes in our 
business needs, all prior applicants 
who wish to be further consid-
ered should reapply.” Those who 
reapply would then be selected 
through a new process (such as a 
“performance assessment,” as rec-
ommended by an expert who testi-
fied before the New Haven board). 

No plaintiffs, no lawsuit.
Second, the Court says that 

disparate treatment plaintiffs 
must show discriminatory intent 
or motive by the employer. Does 
this mean that an African Ameri-
can or Hispanic who would have 
been promoted in a process that 
overall has a disparate impact 
against minorities will have a Title 
VII cause of action? It was not 
because of the candidate’s race 
that the test was abandoned, but 
despite the candidate’s race. One 
plaintiff in Ricci who was Hispanic 
will benefit from the decision of 
the Court to reinstate the test. 
Could this individual alone have 
sued to contest the test’s aban-
donment? If so, Ricci could open 
Title VII’s doors to a new class of 
plaintiffs—collateral victims of 
discrimination against others.

Strong Basis in Evidence. Ricci 
strongly indicates that employers 
must engage in an evenhanded ex-
amination of the test’s validity be-
fore abandonment. Justice Samuel 
Alito (joined by Justices Scalia and 
Clarence Thomas) wrote at length 
in a concurrence about what they 
perceived to be the race-oriented 
political pressures in New Haven to 
abandon the test, the skewed pre-
sentation to a supposedly neutral 
Civil Service Board empowered to 
decide whether to keep or aban-
don the test, and the inclination of 
the mayor (whom they portrayed 
as a lackey of a powerful black 
preacher) to reverse the board if it 
stood by the test. Perhaps because 
of this context, the Court majority 
did not linger over the evidentiary 
basis that the city placed before 
the Civil Service Board.

The four dissenters (Justice 
Ruth Bader Ginsburg joined by 
Justices John Paul Stevens, David 
Souter, and Stephen Breyer) 
thought the abandonment process 
was neither race-based nor lack-
ing in evidence. They wrote that 
New Haven was politically but not 
racially motivated. Where Justice 

Commentary

Three Campaigns in the Disparate Impact/equal Protection War
By Charles A. Shanor

employers must try to navigate 
between disparate impact and  
disparate treatment liability.
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Alito saw unlawful discrimination 
in efforts to “placate a . . . racial con-
stituency,” Justice Ginsburg said, 
“there are many ways in which a 
politician can attempt to win over 
a constituency—including a racial 
constituency—without engaging in 
unlawful discrimination.” The dis-
senters also wrote that the “strong 
basis in evidence” test was novel 
and insufficiently respectful of af-
firmative action motivations.

Assuming sufficient evidence 
of the employer’s focus on racial 
diversity, the majority’s “strong 
basis in evidence” standard is 
opaque. It floats ambiguously 
between the better-known “pre-
ponderance of the evidence” and 
“clear and convincing evidence” 
standards. One suspects, but does 
not know for sure, that the Court’s 
standard is closer to the latter than 
to the former.

Even if we knew in theory what 
the standard means, it is unclear 
what professional input will pro-
vide a strong basis in evidence. 
Experts and even lawyers may 
well disagree whether particular 
evidence is strong enough. Experts 
use different methodologies and 
may have hidden agendas (like the 
expert in Ricci whose testimony 
against the original test may have 
been a thinly veiled plug for his 
own selection process). Discover-
ability and cross-examination of 
professional opinions, including 
legal opinions, are subjects for an-
other day.

Procedurally, lawyers may ad-
vise employers to suspend action 
based on a test and file a declara-
tory judgment action to get a judi-
cial determination whether it has 
a strong basis in evidence. If the 
judge says yes, the test results are 
abandoned; if the judge says no, 
the original test results are used. It 
is interesting to consider how the 
judge in such a case would find suf-
ficient advocacy for opposing the 
employer’s proffered evidence.

The bottom line for Title VII? 
When the employer has unchanged 
business needs (like New Haven’s 
continued need for fire officers), 
and race (diversity) factors as well 
as economic (nonrace) factors are 
present in the decisional process, 
abandonment may be more likely 
to create Title VII liability than con-

tinued adherence to test results. 
In other cases, the devil is in the 
details, and only a closer case than 
Ricci will provide such details. 
Many skirmishes in this campaign 
are likely.

The Equal Protection 
Campaign
Most commentators expected Ricci 
to answer the question whether 
New Haven, by abandoning its 
promotional tests, violated the 
Equal Protection Clause of the 
Fourteenth Amendment. As Jus-
tice Anthony Kennedy noted for 
the majority, however, “because 
respondents have not met their 
burden under Title VII, we need not 
decide whether a legitimate fear of 
disparate impact is ever sufficient 
to justify discriminatory treatment 

under the Constitution” (emphasis 
added). More dramatically, Justice 
Scalia’s concurrence said the Court 
“merely postpones the evil day 
on which this Court will have to 
confront [that question]” and that 
“the war between disparate impact 
and equal protection will be waged 
sooner or later.” 

The dissenters, denying any 
such war, find no incompatibility 
between the two theories of dis-
crimination. Both, in their view, 
work toward the same goal of 
racial fairness. The dissent refers 
to the Court’s earlier decisions ap-
proving affirmative action without 
directly addressing the constitu-
tional confrontation described by 
Justice Scalia.

One important preliminary 
point is worth making: the consti-
tutional question may arise as the 

result of actions by private as well 
as public employers. Justice Scalia 
observed that if the federal govern-
ment is prohibited from discrimi-
nating on the basis of race, “then 
surely it is also prohibited from 
enacting laws mandating that third 
parties—e.g., employers, whether 
private, State, or municipal—dis-
criminate on the basis of race.”

Two additional questions linger 
on the constitutional front. First, 
given the “strong basis in evidence 
standard” pushing employers not 
to abandon tests for racial reasons 
even if there is disparate impact, 
will the equal protection issue re-
main wholly hypothetical? Second, 
if not, what will the Court’s likely 
resolution of the issue be?

Justice Scalia seems to think 
the “evil day” for confronting the 
constitutional issue is right around 
the corner. Is it? If employers take 
the Title VII standard to heart, 
there will rarely be cases of test 
abandonment. When there is aban-
donment, it will be as described 
above—for liability, not racial, rea-
sons and with a carefully orches-
trated strong basis in evidence. 
Settlements rather than constitu-
tional litigation may ensue because 
plaintiffs want jobs or money more 
than test cases and employers will 
factor such settlements into the 
cost of doing business. Philadel-
phia, while Ricci was pending, set-
tled a claim of disparate treatment 
in fire department promotional 
examinations for modest sums to 
disappointed applicants claiming 
discrimination against nonminori-
ties. Other employers and disap-
pointed applicants will no doubt 
follow suit.

If a court finds racial abandon-
ment (as in Ricci) and strong evi-
dence of likely disparate impact 
liability (not present in Ricci), how 
will an employer fare when plain-
tiffs say, “You treated me unfairly 
because of my race (usually nonmi-
nority) to avoid disparate impact 
liability (usually against minori-
ties)”? This puts equal protection 
principles front and center.

This battleground tilts strongly 
against the employer. Why? There 
is no liability for disparate impact 
under constitutional equal pro-
tection principles (Washington 
v. Davis) and there is liability for 

racial disparate treatment against 
nonminorities (McDonald v. Santa 
Fe Trail Transportation Co.). The 
majority in Ricci surely would say 
that something (disparate treat-
ment) beats nothing (disparate im-
pact) in the constitutional calculus. 
Traditional strict scrutiny analysis, 
which requires a compelling gov-
ernment interest and actions nar-
rowly tailored to meeting this inter-
est, confirms this conclusion.

Is potential statutory disparate 
impact liability a compelling gov-
ernment interest? The dissenters 
in Ricci argue that diversity, which 
may be a compelling government in-
terest in affirmative action cases, is 
like avoiding disparate impact suits. 
This interest is insufficient under 
Title VII and I suspect would not suf-
fice for equal protection. The harder 
question is whether the likelihood 
of losing such a suit would be a 
compelling government interest. Or 
would abandoning an indefensible 
test for racial reasons be a lesser 
or impermissible interest? Ricci 
doesn’t answer these questions.

Assuming the unlikely finding 
of a compelling interest, is refus-
ing to hire particular candidates 
who demonstrated competency in 
the employer’s selection process 
ever (as the majority notes) a nar-
rowly tailored response to dispa-
rate impact? The employer, after 
all, thought its selection process 
would satisfy business needs until 
it saw the racial distribution of test 
scores. And the test developer like-
ly provided an opinion concern-
ing its utility as a valid selection 
device for the jobs at issue. Even 
the employer that argues another 
equally effective process would 
have a lesser impact on minorities 
is not likely to get much sympathy. 
After all, that was exactly what 
New Haven argued in Ricci. Aban-
donment of test results, in short, is 
likely to appear narrowly tailored 
to only one goal—placing more in-
dividuals of particular races in par-
ticular jobs. And that isn’t enough.

The Congressional 
Reversal Campaign
Could Congress reverse Ricci by 
amending Title VII? I have tried 
to think of a form such an amend-
ment could take that would pass 

continued on page 14
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IIn a 5–4 decision—in which the dis-
sent sharply criticizes the majority 
for engaging in judicial activism—
the Supreme Court held in Gross 
v. FBL Financial Services, Inc. that 
the mixed-motives framework does 
not apply to disparate-treatment 
claims filed under the Age Discrimi-
nation in Employment Act (ADEA).

The mixed-motives framework 
first obtained traction in Price Wa-
terhouse v. Hopkins, 490 U.S. 228 
(1989), where a plurality, joined by 
two other justices who concurred 
in the judgment, explained that the 
doctrine applies under Title VII of 
the Civil Rights Act of 1964 when 
the challenged employment deci-
sion may have been “the product 
of a mixture of legitimate and ille-
gitimate motives.” Price Water-
house held that, once a plaintiff 
shows that an improper motive 
played a part in an employment de-
cision, the defendant may avoid a 
finding of liability only by proving 
it would have made the same deci-
sion even if it had not allowed the 
improper motive to play a role. Id. 
at 244–45.

In rejecting application of Price 
Waterhouse to ADEA claims, Justice 
Clarence Thomas, writing for the 
majority, held that a plaintiff bring-
ing an ADEA disparate-treatment 
claim “must prove by a preponder-
ance of the evidence (which may be 
direct or circumstantial) that age 
was the ‘but for’ cause of the chal-
lenged employment decision.”

Joined by Chief Justice John 
Roberts as well as Justices Antonin 
Scalia, Samuel Alito, and Anthony 
Kennedy, Justice Thomas further 
explained, “The burden of persua-
sion does not shift to the employer 
to show that it would have taken 
the action regardless of age, even 
when a plaintiff has produced 
some evidence that age was one 
motivating factor in that decision.”

The petition for certiorari pre-
sented the issue whether a plaintiff 
must present direct evidence of 
discrimination to obtain a mixed-
motive instruction in an ADEA 
case. The defendant employer 

argued that the jury’s award of 
$46,945 in lost compensation had 
to be reversed because it was un-
disputed that the plaintiff employ-
ee presented only circumstantial 
evidence (as opposed to direct evi-
dence) of discrimination and thus 
it was an error to instruct the jury 
with a mixed-motives instruction.

However, the Supreme Court 
never squarely decided this issue. 

Rather, Justice Thomas addressed 
what he called a “threshold inqui-
ry” of whether the burden of per-
suasion ever shifts to the employer 
defending an alleged mixed-mo-
tives ADEA claim. In other words, 
he analyzed the anterior question 
whether the mixed-motives theory 
enunciated in Price Waterhouse is 
available under the ADEA. Thomas 
explained that, although the par-
ties did not specifically frame the 
question in the certiorari petition 
to include this threshold inquiry, 
the Court nevertheless could de-

cide “every subsidiary question 
fairly included therein.”

Applying a statutory construc-
tion, Justice Thomas noted that, 
although the Civil Rights Act of 
1991 amended Title VII explic-
itly to authorize discrimination 
claims in which an improper 
consideration was “a motivating 
factor” for the adverse action, 
Congress neglected to add such a 
provision to the ADEA, even while 
contemporaneously amending 
the ADEA in several other ways.

Thomas wrote, “We cannot ig-
nore Congress’ decision to amend 
Title VII’s relevant provisions but 
not make similar changes to the 
ADEA. When Congress amends 
one statutory provision but not 
another, it is presumed to have 
acted intentionally.”

In interpreting the ADEA’s text, 
Justice Thomas concluded that the 
statute does not authorize a mixed-
motives age discrimination claim. 
He focused on the ADEA language, 
italicized below, that says, “It shall 
be unlawful for an employer . . . to 
fail or refuse to hire or to discharge 
any individual or otherwise dis-
criminate against any individual 
with respect to his compensation, 
terms, conditions, or privileges of 
employment, because of such indi-
vidual’s age.”

Justice Thomas, in looking at 
dictionary interpretations of the 
phrase because of, determined that 
“the ordinary meaning of the ADEA’s 
requirement that an employer took 
adverse action ‘because of’ age is 
that age was the ‘reason’ that the 
employer decided to act.” Thus, he 
concluded that an age discrimina-
tion plaintiff must prove that “age 
was the ‘but for’ cause of the em-
ployer’s adverse action.”

In his dissent, Justice John Paul 
Stevens, joined by Justices David 
Souter, Ruth Bader Ginsburg, and 
Stephen Breyer, sharply criticized 
the majority’s interpretation of 
the statute and accused the Court 
of engaging in an “unnecessary” 
and “unabashed display of judi-
cial lawmaking.”

Justice Stevens wrote, “The 
most natural reading of this 
statutory text prohibits adverse 
employment actions motivated in 
whole or in part by the age of the 
employee.” He also noted that the 
Court was “unconcerned that the 
question it chooses to answer has 
not been briefed by the parties or 
interested amici curiae.”

To support his dissent, Stevens 
noted that the Court had previous-
ly construed the identical because 
of language in Price Waterhouse 
and established the mixed-motives 
framework. He characterized the 
majority’s decision as an “utter 
disregard of our precedent and 
Congress’ intent.”

Reacting to Justice Stevens’s reli-
ance on Price Waterhouse, Justice 
Thomas noted that the Court’s in-
terpretation of the ADEA is not gov-
erned by Price Waterhouse, a Title 
VII case. In fact, Thomas called into 
question the doctrinal soundness of 
the mixed-motives framework enun-
ciated in Price Waterhouse, saying, 
“it is far from clear that the Court 
would have the same approach 
were it to consider the question 
today in the first instance.”

Justice Thomas also observed 
that the Price Waterhouse burden-
shifting framework is “difficult to 
apply” and that courts have found 
it “particularly difficult” to craft 
jury instructions regarding the 
framework.

Justice Stevens responded in his 
dissent, “Were the Court truly wor-
ried about difficulties faced by trial 
courts and juries . . . . it would not 
reach today’s decision, which will 
further complicate every case in 
which a plaintiff raises both ADEA 
and Title VII claims.”

There will surely be a movement 
in Congress to amend the ADEA to 
provide for a mixed-motives frame-
work, thereby undoing Gross. But 
Gross may still have a jurispruden-
tial impact beyond the ADEA, by 
encouraging challenges to mixed-
motive analyses under other em-
ployment laws using the phrase 
because of.   ■

Court rejects mixed-motives Theory for Age Discrimination
By Steven Moore

The majority 
questions  
the Price 
Waterhouse 
framework.
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he success of the first two conferences has positioned the ABA Section of Labor & Employment
Law’s Annual CLE Conference as the premier meeting focusing on all aspects of labor and
employment law. We are delighted to share with you the program agenda for the 3rd
Annual CLE Conference to be held November 4-7, 2009 in Washington, D.C.

Many of the features that made our first two CLE Conferences so successful will be
present again this year:

• Prominent speakers and exciting speaker panels

• A full year’s worth of CLE credit at a price that can’t be beat

• A multitracked curriculum covering all aspects of your labor and
employment law practice

• A multilevel program that will be of value regardless of your degree
of experience

• Networking opportunities for you to meet with colleagues representing
all perspectives in the labor and employment arena

The Section’s 3rd Annual CLE Conference provides an opportunity to meet and talk with top
practitioners representing plaintiffs, employers and unions, as well as in-house counsel, neutrals,
academics and government lawyers. In addition to top-quality CLE programming, we’ve planned three
networking receptions that will allow you to communicate with your colleagues in a more relaxed
atmosphere. We are excited to have the Young Lawyers Division (YLD) cosponsoring the Fundamentals
Track again this year and hope to see many YLD members at the Conference.

The CLE Conference Planning Committee is pleased to hold the meeting in Washington, D.C. during
such a historic time. The Conference offers you the opportunity to learn about government initiatives
from agency representatives, to observe government hearings and meetings, and to attend receptions
and events at some of our nation’s most beautiful landmarks. We know that you will not be disappointed.

For ABA Section of Labor & Employment Law members, the early registration fee is only $395. Register
online before September 4 and lock in this incredible rate for two and a half days of CLE credit!

We look forward to seeing you in Washington, D.C. at the 3rd Annual CLE Conference.

Barbara Berish Brown Nora L. Macey
Chair, ABA Section of Labor & Chair-Elect, ABA Section of Labor &
Employment Law, Washington, D.C. Employment Law, Indianapolis, Indiana

T



Wednesday, November 4
1:00 – 8:00 p.m.
Registration

• 2:00 – 4:00 p.m.
Inside the Beltway Track

5:00 – 6:00 p.m.
First-Time Attendee/New Section Member
Meet and Greet Orientation and Reception

6:00 – 8:00 p.m.
Welcome Reception and Standing
Committee/Vendor Expo

10:00 p.m. – 12:00 a.m.
Young Lawyers Division and
Law Student Division Reception

Thursday, November 5
7:00 – 8:00 a.m.
Continental Breakfast

7:00 – 8:00 a.m.
Standing Committee Business
Meetings and Roundtable Discussions

8:00 – 9:15 a.m.
Plenary Session: Welcome, Award
Presentations and Supreme Court Review

• 9:30 a.m. – 5:15 p.m. Consulting Track
9:30 – 11:00 a.m. – Concurrent Programs
A. Top Five Issues in Employment Law
B.What Labor & Employment Lawyers Need

to Know About Immigration Issues
11:15 a.m. – 12:45 p.m. – Concurrent Programs
A. It Was the Worst of Times: Layoffs, Regressive

Bargaining and Corporate Restructuring in a
Troubled Economy

B.Who’s Knocking at My Door? Immigration
and Customs Enforcement Raids and
Worker/Employer Rights

2:00 – 3:30 p.m. – Concurrent Programs
A. ADA Redux: Current Developments

and the Impact of the Americans with
Disabilities Act Amendment

B.Litigation Issues Related to Employment
of Foreign Nationals

3:45 – 5:15 p.m.
I Know Who You Are and I Read What
You Write: Claims Arising from Blogging,
Texting, GPS and E-mail

• 9:30 a.m. – 5:15 p.m.
Fundamentals Track
Cosponsored by the ABA Young Lawyers Division

9:30 – 11:00 a.m.
Introduction to the Law and Practice
Before the National Labor Relations Board
11:15 a.m. – 12:45 p.m. – Concurrent Programs
A. EEO Law: Overview and Current Issues

under Title VII, the ADEA and the ADA
B.OSHA and Workers’ Compensation:

An Overview of Claims Involving
Occupational Safety and Workplace Injury

2:00 – 3:30 p.m.
Update on ERISA Claims
Administration and Litigation

3:45 – 5:15 p.m.
Representing Employers and Employees in
Canada and Europe: A Survey of International
Laws Impacting Hiring, Firing, Privacy and More

• 9:30 a.m. – 3:30 p.m.
Immigration Track
9:30 – 11:00 a.m.
What Labor & Employment Lawyers
Need to Know About Immigration Issues
11:15 a.m. – 12:45 p.m.
Who’s Knocking at My Door? Immigration
and Customs Enforcement Raids and
Worker/Employer Rights
2:00 – 3:30 p.m.
Litigation Issues Related to Employment
of Foreign Nationals

• 9:30 – 11:00 a.m. Law and Policy Track
9:30 – 11:00 a.m.
Laying Down the Law: A Question-and-Answer
Session on Department of Labor Enforcement
Issues Under Federal Labor Statues Including
OSHA, FLSA, and More

• 9:30 a.m. – 5:15 p.m. Litigation Track
9:30 – 11:00 a.m.
Witnesses Say the Darndest Things: Practice
Tips and Ethical Considerations in Preparing,
Defending and Examining the Problem Witness
11:15 a.m. – 12:45 p.m.
Case Dismissed? Summary Judgment Practice
in Employment Cases
2:00 – 3:30 p.m.
How Should I Deal with My Opponent’s Expert
Witness Report? Cross-Examining Experts and
Arguing Daubert Issues
3:45 – 5:15 p.m.
Navigating the E-Discovery Minefield: Latest
Developments and Current Compliance Issues

• 9:30 a.m. – 12:45 p.m.
Public Sector Track
9:30 – 11:00 a.m.
Bargaining in the Public Sector in Difficult
Economic Times
11:15 a.m. – 12:45 p.m.
A Primer on Collective Bargaining and
Individual Rights in the Public Sector

• 9:30 a.m. – 12:45 p.m.
Sports and Entertainment Law Track
9:30 – 11:00 a.m.
Intellectual Property Issues for Employment Lawyers
11:15 a.m. – 12:45 p.m.
What Employment Lawyers Can Learn
from Drug Testing in Sports

• 9:30 a.m. – 5:15 p.m.
Traditional Labor Track
9:30 – 11:00 a.m. – Concurrent Programs
A. Laying Down the Law: A Question-and-Answer

Session on Department of Labor Enforcement
Issues Under Federal Labor Statues Including
OSHA, FLSA and More

B. Introduction to the Law and Practice
Before the National Labor Relations Board

11:15 a.m. – 12:45 p.m.
Stop! I Say Stop Again! The Developing
Law of NLRB Remedies

2:00 – 3:30 p.m.
A Conversation with the National Labor Relations
Board: Board Members Provide Insight on Past
Decisions and Future Issues
3:45 – 5:15 p.m.
Tell Us More: The General Counsel Discusses
Enforcement Issues with a Panel of Union and
Management Attorneys

• 12:45 – 5:15 p.m.
In-House Counsel Track
12:45 – 2:00 p.m.
In-House Counsel Networking Lunch
(In-House Corporate Counsel Only)

2:00 – 3:30 p.m.
The Message from the Top: Corporate General Counsel
and HR Directors Address the Legal and Practical
Challenges Faced by Employers in 2009 and Beyond
3:45 – 5:15 p.m.
Main Street Blues and Wall Street News:
Managing Uncertainties from the Inside

• 12:45 – 5:15 p.m. Pro Bono Track
12:45 – 2:00 p.m.
Pro Bono Workshop and Luncheon
3:45 – 5:15 p.m.
Volunteering in Low Wage Earner Tax Assistance
Programs: An Opportunity for Pro Bono Service

• 2:00 – 5:15 p.m. ADR Track
2:00 – 3:30 p.m.
Mandatory Arbitration of Statutory Discrimination
Claims: The Challenges Confronting Employers,
Unions and Plaintiffs in Response to the Supreme
Court’s Decision in 14 Penn Plaza v. Pyett
3:45 – 5:15 p.m.
Effective Mediating: Demonstration of Advanced
Techniques for Advocates and Mediators That
Will Help Your Mediations Succeed

• 11:15 a.m. – 3:30 p.m.
Employee Benefits Track
11:15 a.m. – 12:45 p.m.
It Was the Worst of Times: Layoffs, Regressive
Bargaining and Corporate Restructuring
in a Troubled Economy
2:00 – 3:30 p.m.
Update on ERISA Claims Administration
and Litigation

• 3:45 – 5:15 p.m. International Track
3:45 – 5:15 p.m.
Representing Employers and Employees in
Canada and Europe: A Survey of International
Laws Impacting Hiring, Firing, Privacy and More

6:00 – 7:30 p.m.
Reception Honoring Diversity in the Profession

Friday, November 6
7:00 – 8:00 a.m.
Continental Breakfast

7:00 – 8:00 a.m.
Constituent Breakfasts

8:00 – 9:15 a.m.
Plenary Session: Claims Arising
from Religious Expression at Work:
Lessons for the Multicultural Workplace

3rd Annual CLE Conference Program Schedule



• 9:30 a.m. – 5:15 p.m.
Consulting Track
9:30 – 11:00 a.m. – Concurrent Programs
A. Getting Even? Don’t Even Think About It!

Expanding Avenues for High-Speed Pursuit
of Retaliation Claims

B.Advanced ERISA Update: Prosecuting
and Defending ERISA Claims

11:15 a.m. – 12:45 p.m. – Concurrent Programs
A. Pay Me Now, or Pay Me Later!

The Lilly Ledbetter Fair Pay Act
and Compensation Equity

B.Transgender and Sexual Orientation
Discrimination and Update on Sex
Stereotyping Claims

2:00 – 3:30 p.m.
Peace as You Part: Negotiating Enforceable
and Error-Free Separation Agreements
and Other Releases
3:45 – 5:15 p.m. – Concurrent Programs
A. You Can’t Do That! Yes, I Can!

Noncompetes and Trade Secrets
B.When Johnny and Joanie Come Marching

Home Again: Recent Developments in USERRA

• 9:30 – 11:00 a.m.
Employee Benefits Track
9:30 – 11:00 a.m.
Advanced ERISA Update:
Prosecuting and Defending ERISA Claims

• 9:30 a.m. – 5:15 p.m.
Fundamentals Track
Cosponsored by the ABA Young Lawyers Division

9:30 – 11:00 a.m. – Concurrent Programs
A. Planes and Trains: The Railway Labor Act
B.Frequently Encountered Wage & Hour Issues

Arising under the Fair Labor Standards Act
(FLSA) and State Wage & Hour Laws

11:15 a.m. – 12:45 p.m.
Numbers, Please! Pattern and Practice
Statistics for the EEO Lawyer
2:00 – 3:30 p.m.
It’s Elementary . . . Actually, It’s Basic: Basic
Employment Rights and Responsibilities
3:45 – 5:15 p.m.
The Last Resort: What Labor & Employment
Lawyers Need to Know About Bankruptcy

• 9:30 a.m. – 3:30 p.m.
International Track
9:30 – 11:00 a.m.
Women at Work: Gender Equality and
Harassment Issues in International Workplaces
11:15 a.m. – 12:45 p.m.
Key International Labor Law Issues for Unions
and Employers: Trade Agreements, Labor
Standards, Corporate Responsibility and
Global Initiatives of the Obama Administration
2:00 – 3:30 p.m.
Circling the Globe: Hot Topics in Labor &
Employment Law Around the World

• 9:30 a.m. – 5:15 p.m. Litigation Track
9:30 – 11:00 a.m.
The Electronic Courtroom:
Effective Use of All the Bells and Whistles
11:15 a.m. – 12:45 p.m.
Ethics in Discovery: Abuses and Sanctions

2:00 – 3:30 p.m.
Mock Summary Jury Trial – Part I
3:45 – 5:15 p.m.
Mock Summary Jury Trial – Part II

• 9:30 a.m. – 5:15 p.m.
Traditional Labor Track
9:30 – 11:00 a.m.
An Oral Argument Before the National Labor
Relations Board – Part I
11:15 a.m. – 12:45 p.m.
An Oral Argument Before the National Labor
Relations Board – Part II
2:00 – 3:30 p.m.
As the Pendulum Swings: The Role of Precedent
in National Labor Relations Board Decisions
3:45 – 5:15 p.m.
Seventy-Five Years of the National Labor
Relations Act: A Critical View of the
History and Future of the Act

• 9:30 a.m. – 5:15 p.m.
Wage & Hour Track
9:30 – 11:00 a.m.
Frequently Encountered Wage & Hour Issues
Arising under the Fair Labor Standards Act
(FLSA) and State Wage & Hour Laws
11:15 a.m. – 12:45 p.m.
Meet the Obama Department of Labor
2:00 – 3:30 p.m.
Determining Compensable Work Issues
3:45 – 5:15 p.m.
Litigating Wage & Hour Class Actions

• 2:00 – 3:30 p.m. Federal Sector Track
2:00 – 3:30 p.m.
Obama Administration Initiatives in
Federal Sector Labor & Employment Law

• 3:45 – 5:15 p.m. Law and Policy Track
3:45 – 5:15 p.m.
Rewriting Federal Labor and Employment
Laws for the Rest of the 21st Century:
A Status Report on the 111th Congress

6:00 – 9:00 p.m.
Conference Reception at the
National Portrait Gallery

7:00 – 9:00 p.m.
A Celebration Dinner in Honor of the
Seventy-Fifth Anniversary of the National
Labor Relations Act (ticketed event)

Saturday, November 7
7:00 – 8:00 a.m.
Continental Breakfast

7:00 – 8:00 a.m.
Roundtable Discussions

8:00 – 9:15 a.m.
Plenary Session: Ethics at the Movies

• 8:00 a.m. – 2:15 p.m.
Law Student Track
8:00 a.m. – 12:45 p.m.
Welcome to the World of Labor & Employment Law

1:00 – 2:15 p.m.
Careers in Labor & Employment Law Lunch:
A “How To” Exploration of Options and Advice
for Law Students on Finding the Right Job

• 9:30 a.m. – 12:45 p.m. ADR Track
9:30 – 11:00 a.m.
Mandatory Employment Arbitration:
Has Experience Proven It a Panacea for
Employers and a Curse for Employees?
11:15 a.m. – 12:45 p.m.
Preparing for and Presenting Your First—
or Your Hundredth—Labor Arbitration

• 9:30 a.m. – 12:45 p.m.
Consulting Track
9:30 – 11:00 a.m. – Concurrent Programs
A. Difficulties and Disasters: Workplace

Investigations Gone Wrong
B.Unraveling Statutory Protections

for Workplace Leaves and Absences
11:15 a.m. – 12:45 p.m.
A Balancing Act: The Latest in
Family Responsibility Discrimination Law

• 9:30 a.m. – 12:45 p.m.
Fundamentals Track
Cosponsored by the ABA Young Lawyers Division

9:30 – 11:00 a.m.
Unraveling Statutory Protections for
Workplace Leaves and Absences
11:15 a.m. – 12:45 p.m.
Addressing Substance Abuse in the Legal
Profession, in the Workplace and Beyond

• 9:30 a.m. – 12:45 p.m.
Litigation Track
9:30 – 11:00 a.m.
The Jury’s In: Results of Mock Summary
Jury Trial and Discussion with Jury
11:15 a.m. – 12:45 p.m.
Summary Jury Trials: ADR, Shadow Juries,
Focus Groups, etc.

• 9:30 a.m. – 12:45 p.m.
Traditional Labor Track
9:30 – 11:00 a.m.
The Other Labor Law: Labor Union Law
and Regulation under the LMRDA
11:15 a.m. – 12:45 p.m.
Bankruptcy and Collective Bargaining Issues

• 9:30 a.m. – 12:45 p.m.
Wage & Hour Track
9:30 – 11:00 a.m.
Covered or Exempt?
11:15 a.m. – 12:45 p.m.
Employee or Independent Contractor?
Single or Joint Employer?

1:00 – 3:00 p.m.
The American College of
Employee Benefits Counsel Presents:
The Market Meltdown and Its Effect on Employee Benefits:
Consequences for Employees, Employers and Unions

2:00 – 3:30 p.m.
The College of Labor &
Employment Lawyers Presents:
A Special Screening of Working for American Workers
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Registration Form
ABA Section of Labor & Employment Law

3rd Annual CLE Conference
November 4–7, 2009 • Grand Hyatt Washington

Online Registration: Or Mail to: Or Fax:
www.abanet.org/labor Lynette Kelley, Meetings Registrar 312/988-5814

Section of Labor and Employment Law
American Bar Association
321 North Clark Street, Chicago, IL 60654

(Please print or type)

Name _______________________________________________________________________________________________________

(First name as it should appear on your name badge) ____________________________________________________________________

ABA Membership ID __________________________________________________________________________________________

Firm/Organization _____________________________________________________________________________________________

Address _____________________________________________________________________________________________________

City __________________________________________________ State_________ Zip_____________________________________

Business Phone _______________________________________ Fax___________________________________________________

E-Mail ________________________________________________ Spouse/Guest Name ____________________________________

(Credit card payments
accepted online only.)

Method of Payment
�� Enclosed check (made payable to American Bar Association)

(Credit card payments accepted online only at www.abanet.org/labor.)

The deadline for receipt of advance registration forms and to appear 
in the meeting roster is October 23 at 5:00 p.m. (Central Time).

Questions? Call 312/988-5523

Affiliation
�� Employer/Management
�� Union & Employee
�� Employee/Plaintiff
�� Government/Public
�� In-House Corporate Counsel
�� In-House Union Counsel
�� Neutral (Arbitrator/Mediator)
�� Academic
�� Other

I Plan to Attend
�� Welcome Reception (Wednesday)

�� Spouse/Guest Breakfast (Thursday)

�� White House Tour (Thursday)

�� Pro Bono Workshop/Luncheon (Thursday)

�� Diversity Reception (Thursday)

�� Conference Reception (Friday)

Inside the Beltway Track
Wednesday – 2:00-4:00 p.m. (select one)

�� Department of Justice Civil Rights Division
�� Department of Labor
�� Equal Employment Opportunity Commission
�� Federal Labor Relations Authority
�� House Committee on Education and Labor
�� National Labor Relations Board
�� National Mediation Board
�� Occupational Safety & Health Administration
�� Occupational Safety & Health Review

Commission
�� Senate Health, Education, 

Labor and Pension Committee

�� I Am a First-Time Attendee.

On or Before After
Registration Fees Sept. 4, 2009 Sept. 4, 2009

* LEL Section Member $395 $495 $________________

ABA Member $595 $695 $________________

Non-ABA Member $695 $795 $________________

ABA YLD Member $375 $475 $________________

* LEL Law Student 
Member $0 $0 $________________

Government Agency $275 $375 $________________

Nonprofit 
Organization $275 $375 $________________

Full-time Academic $275 $375 $________________

Spouse/Guest $75 $75 $________________

Child (12–18) $50 $50 $________________

NLRA 75th 
Anniversary Dinner $75 $100 $________________

Printed Course Book $125 $125 $________________
CD-ROM is included with conference fee.

Total $________________

*Not a Section member? Join online at 
www.abanet.org/join to register for the 
Conference at the LEL Section Member rate.

Registration Information

Registration
The registration fees cover the Wednesday Welcome
Reception, Thursday Diversity Reception, Friday
Networking Reception, continental breakfasts,
refreshment breaks and attendance at all CLE 
sessions as well as a CD-ROM of the Conference
program materials. Printed copies of the course
materials may be pre-ordered at a cost of $125 per 
set. The Spouse/Guest fee of $75 ($50 for children 
12-18) covers the Wednesday, Thursday and Friday
evening receptions plus the Thursday Spouse/Guest
Breakfast. Please note that Friday’s dinner celebrating
the anniversary of the National Labor Relations Act is
not covered by the registration fees and requires a
separately purchased ticket.

You are encouraged to register online at
www.abanet.org/labor/cle09.shtml. Registration 
fees are refundable, less a $50 administrative fee, 
for written cancellations received in the Section 
office by October 14, 2009.

Hotel Information
We have negotiated special rates at the following hotels:

• Grand Hyatt Washington at Washington 
Center (Headquarters Hotel): Rooms are
available at the group rate of $249 per night.
Reservations may be made by contacting 
the hotel directly at 202/582-1234 or 
800/233-1234 by October 5, 2009.

• Metro Center Marriott: A block of rooms 
is available at the Metro Center Marriott at 
the group rate of $229 per night. To make a
reservation, contact the hotel at 202/737-2200 
or 800/228-9290 by October 14, 2009.

• Four Points by Sheraton: Rooms are available 
at the rate of $215 per night. To reserve a room,
contact the hotel directly at 202/289-7600 
or 888/627-8681 by October 14, 2009.

Be sure to mention you are attending the “ABA 
Section of Labor and Employment Law 3rd Annual 
CLE Conference” to receive the special group rates. 
Our blocks of rooms may be consumed prior to the 
hotel cutoff dates, so please make your reservations
early to ensure you receive your first choice.

Air Travel 
Discounted airfares are available from ABA Orbitz 
for Business including ABA negotiated discounts on
American, United and Continental Airlines. To book
online, go to www.abanet.org/travel; click under the
Orbitz for Business logo at the top of the page; click 
on the appropriate link in the Self Paid Travel box. 
For assistance with online or offline reservations, call
877/222-4185. If you call the airlines, reference the
indicated codes:

• American (800/433-1790) Code 20348

• United (800/521-4041) Code 578IG

• Continental (800/468-7022) Z Code ZFD2
& Agreement Code BWRKNY

• Continental discounts also available 
at www.continental.com by entering
ZEPBBQH95 in the “offer code box.”

Washington is served by three airports: Ronald Reagan
National Airport (DCA), Washington Dulles International
Airport (IAD) and Baltimore/Washington International
Thurgood Marshall Airport (BWI), as well as frequent 
rail service at Union Station.
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The Labor Lawyer, Twenty-Four Volumes later
By Mark Risk

Professor Robert Rabin of Syracuse 
University College of Law received 
a call from Section leader Bernard 
King, who was in Florida attending 
a Section meeting. “He asked me to 
edit a labor law journal that the 
Section was going to start,” he re-
calls. “I told him that I would think 
about it. Bernie said, ‘Take all the 
time you want, but we are going to 
announce it tomorrow and we 
would like you to be down here.’”

That was 25 years ago. Rabin, a 
New York City native and Harvard 
Law School graduate who began 
teaching at Syracuse in 1968 after 
briefly practicing labor law, took 
on the project intending it to be 
temporary. “I wasn’t sure I’d enjoy 
editing the work of others when I 
should be writing my own,” he ad-
mits in the editor’s introduction to 
Volume 24, Number 3 of The Labor 
Lawyer, which will publish at about 
the time you read this.

Rabin’s recent resignation as 
editor of The Labor Lawyer came 
more gradually than his appoint-
ment. With his eventual retirement 
as a law professor now within his 
sights, Rabin advised the Section 
last year that it should seek a new 
home for the journal that has only 
ever been edited by him.

The journal’s 24 volumes have 
featured articles by 539 different 
authors, including 83 professors, 
24 judges, and 14 people affiliated 
with the National Labor Relations 
Board. But most of the articles 
were written by practicing lawyers 
who represent unions, individual 
employees, or employers.

In that way, The Labor Lawyer is 
unique. While it is edited and pub-
lished like a law journal, complete 
with hundreds of footnotes, it also 
circulates free of charge to the Sec-
tion’s 20,000-plus members, princi-
pally working lawyers, and seeks to 

speak directly to them about legal 
issues they face in their practice.

“I wanted this journal to rep-
resent the views of practitioners, 
those in the trenches,” Rabin 
writes in his farewell editor’s note. 
His first editor’s page said the 
same thing: “We want practitioners 
to share their insights and convey 
the real world considerations that 
go into their work.”

It was Rabin who suggested 
the yin and yang design that for 
years graced the cover of every 
issue. “I have a son who was born 
in South Korea,” he says, “and the 
yin and yang is on that country’s 
flag. I thought it was perfect for 
labor law, because it suggests the 
attempt to bring harmony out of 
conflicting forces.”

But the profession and the Sec-
tion have changed in 24 years, 
in particular with the growth of 
employment discrimination, em-
ployee benefits, and other areas 
alongside traditional labor law. In 
2005, the journal’s cover was re-
designed to reflect those changes, 
and the yin-yang symbol was qui-
etly dropped.

Under Rabin, the journal tended 
toward a wide variety of subjects 
and points of view. Many articles 
were based on papers presented at 
Section committee meetings.

“In the early years, the Section 
wanted us to publish its commit-
tee reports,” he says. “I disliked 
editing those committee reports, 
and after a few years I was able to 
eliminate them.”

Rabin often found the submitted 
articles too slanted. “People are 
so partisan. I never liked articles 
that were written like briefs.” So he 
edited them, sent them back to the 
authors for revision, and suggested 
changes in provocative titles.

His favorite part was getting to 
know the students who worked on 
the publication. “We are a small 
staff, so we really got to know each 
other,” he says. “Working on The 
Labor Lawyer meant a lot to them. 
A number of the students went into 
labor and employment as lawyers.

“They would go on job inter-
views in law firms, and would see 
the volumes of The Labor Lawyer 
in the lawyers’ offices and tell the 
interviewer, ‘Hey, I work on that 
journal.’”

On two occasions, prospective 
law students wrote to Rabin and 
told him that they had chosen Syra-
cuse because they aspired to be the 
student editor in chief of The Labor 
Lawyer. “I had to write back to them 
and say that of course there was no 
guarantee of such a thing.” In both 
cases, however, the students did 
become editors in chief.

Rabin, who resumed piano les-
sons about four years ago, has 
had an unusual collaboration with 
Angela Klemack, the editor in chief 
for Volume 24. “I was teaching Con-
tracts three years ago, and we were 
about to get to a case about the en-
forceability of a contract made by 
two intoxicated men in a bar, one of 
whom should have known that the 
other had diminished capacity.

“So I asked if anyone would vol-
unteer to sing in class about a case 
we would be discussing.” Klemack 
quietly raised her hand and a 
couple of weeks later was singing 
the saloon song “One for My Baby 
(and One More for the Road)” in 

continued on page 14

Profile

The original yin and yang cover gave way to new designs over the years.
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New Lawyer Notes

Why labor law Is Important for employment lawyers
By Fredric H. Fischer and Molly Eastman 

Traditional labor law is easy for 
employment lawyers to ignore, 
particularly in today’s economy in 
which only 7.6 percent of the pri-
vate sector workforce is unionized. 
Fewer and fewer labor and employ-
ment lawyers practice traditional 
labor law, and younger labor and 
employment lawyers have advised 
us that this field is arcane, non-
intuitive and, most surprisingly, 
sometimes just plain boring.

While we, as management-side 
lawyers, take issue with claims 
that traditional labor law (dealing 
with unions, unfair labor practices, 
contract negotiations, strikes, 
picketing, and the like) is esoteric 
or boring, we recognize that many 
young lawyers are not attracted 
to the practice because they have 
little real-world experience with 
traditional labor law before they 
begin their legal training.

Employment law (the catchall 
term we use for discrimination of 
all types, wage-and-hour, or leave 
litigation) is more accessible and 
sometimes more newsworthy. 
Lawyers thus often choose to work 
with employment law statutes. 
Nevertheless, employment law-
yers, especially younger employ-
ment lawyers who need to “issue-
spot” for partners, cannot ignore 
traditional labor law altogether.

Many new employment lawyers 
tend to (1) incorrectly assume 
that traditional labor law pertains 
solely to unions or (2) mistak-

enly ignore traditional labor law 
when analyzing broader issues. 
These propensities can result in 
bad advice because the National 
Labor Relations Act (NLRA) covers 
employees whether they are non-
union or union.

Given the realities of today’s 
constantly morphing business 
environment, the NLRA covers, 
by far, the vast majority of private 
employers. Goods and services af-
fect interstate commerce and are 
frequently bought and sold across 
state lines. And new generations of 
electronic media, which are unre-
stricted by geographical boundar-
ies, are introduced into the work-
place on a daily basis.

The NLRA provides all employ-
ees with the following delineated 
rights under Section 7 of the act:

To self-organization, to form, 
join, or assist labor organiza-
tions, to bargain collectively 
through representatives of their 
own choosing, and to engage 
in other concerted activities 
for the purpose of collective 
bargaining or other mutual aid 
or protection, and . . . also [to] 
have the right to refrain from 
any or all of such activities.

Significantly, both the National 
Labor Relations Board (NLRB) and 
courts interpret Section 7 broadly 
and in ways not readily apparent 
from the statutory text. For exam-
ple, the following “confidentiality 
provision” or a very similar provi-

sion is found in many employer 
handbooks:

The terms of this employment, 
including compensation, are 
deemed confidential to a respec-
tive Employee and the Employ-
er. Disclosure of these terms 
to other parties may constitute 
grounds for dismissal.

The courts and the NLRB, how-
ever, have held that this provision 
violates both union and nonunion 
employees’ rights under Section 7. 
See, e.g., NLS Group, 352 NLRB No. 
89, 744, 745 (2008), enf., 560 F.3d 36 
(1st Cir. Mar. 13, 2009).

The rationale behind these rul-
ings is that employees could rea-
sonably read the provision to pro-
hibit them from discussing salaries 
or wages amongst themselves—a 
protected and concerted activity 
under Section 7. Similar hot-button 
handbook provisions include, for 
example, no-solicitation provi-
sions, bulletin board use and intra-
company communication clauses, 
off-duty conduct provisions, ac-
cess to facilities during nonwork-
ing time clauses, and so on. Issues 
associated with such provisions 
arise daily in a work environment, 
as do changes in the media used in 
the workplace about which there 
may be no caselaw (or a steadily 
evolving caselaw, making it difficult 
to advise clients on such issues).

Without knowing the basics of 
Section 7 and the NLRA, manage-
ment-side employment lawyers 
may review handbooks and bless 
or—worse yet—draft provisions 
that violate the law. On the other 
hand, without understanding Sec-
tion 7 and related caselaw, employ-
ee-side lawyers may be unable to 
advocate as effectively on their 
clients’ behalf.

Lawyers litigating employment 
law claims should also be aware, 
for example, that it is unlawful to 
question employees about their 
desires for union representa-
tion. Indeed, the NLRB recently 

held that it was unlawful for a 
company’s lawyer to question an 
employee about his or her support 
for a union during a deposition in 
a wage-and-hour suit against the 
company. See Chinese Daily News, 
353 NLRB No. 66 (Dec. 22, 2008).

Specifically, the board ruled that 
the employee’s substantial interest 
in maintaining the confidentiality 
of his desire for union representa-
tion outweighed the company’s 
need for that information. And 
this was so, despite the fact that 
the company was defending class 
certification claims in the wage-
and-hour lawsuit by asserting that 
the plaintiffs’ real motivation for 
filing the lawsuit was to advance a 
union’s organizing interests, and as 
a result, the plaintiffs were not ad-
equate class representatives.

With respect to labor law in 
the union-organizing setting, the 
Obama administration, a Demo-
cratic Congress, and various labor 
organizations have pushed tradi-
tional labor law reform to the fore-
front. We thus expect to see more 
organizing activity and more liti-
gation of Section 7 claims in com-
ing years. Traditional labor law 
is poised for a period of change. 
Now is an excellent time to take 
advantage of these opportunities. 
Management-side lawyers thus 
should, at the very least, be able 
to assist their nonunion clients in 
recognizing signs of organizing ac-
tivity and advise them accordingly. 
Employee-side lawyers should 
be sufficiently well versed in this 
regard so they can advise clients 
of their rights under Section 7 and 
similarly guide them. ■■■

Fredric H. Fischer (ffischer@seyfarth.
com) is a partner at Seyfarth Shaw 
in Chicago, where Molly Eastman 
(meastman@seyfarth.com) is an  
associate. eastman is a young  
lawyers Division fellow in the Sec-
tion’s Committee on Practice and 
Procedure under the NlrA, of which 
fischer is a former cochair.

learn More labor law
the Section and the ABA young lawyers Division have a number 
of resources available. the Division’s labor and employment law 
101 and 201 series contain short, concise articles on labor law, 
which can be found on the ABA website at www.abanet.org/yld. 
the Section’s Annual Cle Program, which will be held in Washington, 
D.C., this year from November 4–7, includes basic courses on the 
National labor relations Act and opportunities to meet traditional 
labor lawyers.
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Firefighters
continued from page 1

disparate-impact liability excuses 
what otherwise would be prohibited 
disparate treatment discrimination.”

Justice Kennedy, considered the 
swing vote with the present com-
position of justices, enunciated the 
new principle of law that, under 
Title VII, “before an employer can 
engage in intentional discrimina-
tion for the asserted purpose of 
avoiding or remedying an unin-
tentional disparate impact, the 
employer must have a strong basis 
in evidence to believe it will be sub-
ject to disparate-impact liability if 
it fails to take the race-conscious, 
discriminatory action.” As applied 
to this case, he explained that once 
the city established a promotion 
process and made clear its selec-
tion criteria, it could not invalidate 
the test results absent a strong 
basis in evidence that the test had 
an impermissible disparate impact.

Justice Kennedy explained that, 
although it was undisputed that 
a prima facie case of disparate 
impact had been established, this 
alone is less than a strong basis 
in evidence that the city would 
be found liable. He said that there 
would be disparate impact liability 
only if the exams at issue were not 
job related and consistent with 
business necessity, or if there 
existed an equally valid, less dis-
criminatory alternative that served 
New Haven’s needs but New Haven 
refused to adopt. Ultimately, he 
found that New Haven did not have 
a strong basis in evidence that the 
test was deficient in either respect.

Justice Kennedy rejected the no-
tion that an employer could escape 
disparate treatment liability for ac-
tions taken in good faith to comply 
with Title VII’s disparate impact pro-
vision. Justice Kennedy said that a 
“mere good-faith fear” of disparate 
impact liability “would encourage 
race-based action at the slightest 
hint of disparate impact,” would 
amount to a “de facto quota system,” 
and even worse, would permit an 
employer to discard test results (or 
other employment practices) “with 
the intent of obtaining the employ-
er’s preferred racial balance.”

Justice Ruth Bader Ginsburg 
authored the dissent, which was 

joined by Justices John Paul Stevens, 
Stephen Breyer, and David Souter. 
Justice Ginsburg began by stating 
that, in assessing claims of racial 
discrimination, “context matters,” 
explaining that firefighting “is a pro-
fession in which the legacy of racial 
discrimination casts an especially 
long shadow.” She pointed out that, 
in fact, racial minorities have rarely 
been seen in command positions at 
New Haven’s fire department.

The dissent ultimately took issue 
with the majority’s new standard, 
stating, “The strong-basis-in-evi-
dence standard . . . as barely de-
scribed in general, and cavalierly ap-
plied in this case, makes voluntary 
compliance a hazardous venture.”

Justice Ginsburg explained that 
under the majority’s standard, an 
employer that wishes to abandon 
a selection process can antici-
pate “costly disparate treatment 
litigation in which its chances for 
success—even for surviving a sum-
mary judgment motion—are highly 
problematic.” She said it was hard 
see how this new standard is dif-
ferent from a requirement that the 
employer establish a provable vio-
lation against itself.

Court-watchers had anticipated 
that the Court would reach the 
question of whether a legitimate 
fear of disparate impact liability 
under Title VII is ever sufficient to 
justify race-based decision making 
under the Equal Protection Clause. 
However, because the Court ruled 
in favor of the petitioners under 
Title VII, Justice Kennedy found it 
unnecessary to reach the constitu-
tional question.

The Court’s decision not to 
reach the constitutional question 
prompted an unusual concurrence 
from Justice Scalia, who observed 
that it “merely postpones the evil 
day” on which the Court would be 
required to decide the larger issue 
of whether and to what extent Title 
VII’s disparate impact provisions are 
consistent with the Constitution’s 
guarantees of equal protection.

Justice Scalia called into ques-
tion the constitutionality of Title 
VII’s disparate impact provision 
even as applied to the private sec-
tor: “if the Federal Government is 
prohibited from discriminating on 
the basis of race . . . then surely it is 
also prohibited from enacting laws 

mandating that third parties—e.g., 
employers, whether private, State, 
or municipal—discriminate on the 
basis of race.” (Professor Charles 
Shanor considers the state of the 
constitutional question in the after-
math of Ricci, page 4.)

Commentators considered the 
implications of the Ricci ruling for 
employers seeking to promote di-
versity in their workforces.

Dean Erwin Chemerinsky of the 
University of California-Irvine says 
Ricci “will discourage employers 
from ending employment practices 
with a racially disparate impact.”

Chemerinsky says an employer 
with a policy or practice that has 
a racially discriminatory impact 
is left with two choices. “One is to 
change the policy. But if doing so 
would have the effect of disadvan-
taging other races, then there is li-
ability unless there was substantial 
evidence that the failure to do so 
would lead to liability.”

“The other choice,” he says, “is to 
do nothing and wait to be sued for 
disparate impact against minorities 
under Title VII. Ricci increases the 
likelihood that employers will be 
sued, no matter what they choose.”

Professor Michael Green of 
Texas Wesleyan University ex-
presses similar concerns: “By plac-
ing the balance of harm and liabil-
ity on the employer who seeks to 
take remedial efforts,” the decision 
brings about “an overwhelming 
chilling effect that creates a strong 
disincentive for any employer to 
take remedial actions.”

Green says employees “who have 
been historically denied positions in 
the workplace on the basis of race, 
gender, and national origin will not 

get the benefit of an informed and 
concerned employer who seeks 
to take proactive steps to prevent 
discrimination from occurring as a 
form of disparate impact.”

Professor Samuel Estreicher of 
New York University, who coau-
thored an amicus brief for the Soci-
ety of Human Resources Manage-
ment on the side of the municipal 
defendants, says Ricci complicates 
life for public sector employers.

“The opinion fails to appreciate 
the legal constraints on state and 
local governments to make promo-
tion decisions largely on the basis 
of written test scores while at the 
same meeting their Title VII duty to 
avoid use of selection procedures 
that disqualify disproportionately 
racial minorities,” he says.

Commentators took notice that 
the Supreme Court granted summa-
ry judgment for the firefighter plain-
tiffs rather than simply reversing 
the lower courts and remanding 
the case for further proceedings.

“The majority also should be 
faulted for not giving the City of 
New Haven a chance on remand 
to try to satisfy the Court’s new 
‘strong basis in fact’ test,” Estre-
icher says, “and for injecting newly 
minted doubts about the consti-
tutionality of a disparate impact 
theory that has been in operation 
since at least the 1971 Griggs v. 
Duke Power Co. decision.”■■■■

Steven Moore (smoore@bakerlaw.  
com) is a partner at Baker & 
hostetler in Denver. Mark Risk 
(mdr@mrisklaw.com) is principal at 
Mark risk, P.C., in New york City. 
they are co-editors of LEL.

Firefighter plaintiffs (l–r) Frank ricci and ben Vargas testify in a July confirma-
tion hearing for supreme Court nominee sonia sotomayor, who was on the ap-
pellate court panel that previously ruled against them.   AP Photo/ChArleS DhArAPAK
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constitutional muster. So far, I 
have not been successful.

Congress, no doubt following 
extensive hearings, would rest 
its amendment of Title VII on its 
power under section 5 of the Four-
teenth Amendment to “enforce, by 
appropriate legislation” the equal 
protection command of section 1.

The most minimalist approach 
would be for Congress, no doubt 
with support from many employers 
and traditional civil rights groups, 
to define the steps an employer 
must take to have a “strong basis 
in fact” for test abandonment. Call 
this a “safe harbor” approach, with 
the emphasis on a wide-mouthed, 
deep, accommodating harbor. 
Even this approach would likely 
meet with judicial invalidation as 
failing to meet the constitutional 
commands set forth above.

Here is why. The argument for 
approving congressional exercise 

Commentary 
continued from page 5

of its section 5 power would rely 
on Katzenbach v. Morgan. The 
Morgan Court, after noting its 
earlier approval of evenhanded 
English-language proficiency tests 
for voting, deferred to a provision 
of the Voting Rights Act of 1965 
forbidding such language barriers 
to voting. The Court said Congress 
acted within the congressional 
enforcement power—a power 
enabling Congress to go beyond 
creating remedies and procedures 
and into the territory of defining 
voting rights beyond those consti-
tutionally commanded by judicial 
interpretation.

There are two difficulties with 
this approach. The first is that 
within Morgan there is a caveat 
that makes deference to Congress 
unlikely. The caveat comes in the 
form of the “one-way ratchet” 
footnote that says Congress can 
expand equal protection but not 
contract it. In Morgan, no whites 
lost their vote when Congress 
acted to enable the votes of 

class to Rabin’s accompaniment. 
It was a grand coincidence when, 
much later, she became The Labor 
Lawyer’s editor in chief.

At the law school’s yearly public 
interest law auction, Rabin auc-
tions an evening of song in his 
home to the highest-bidding group 
of students. Klemack has per-
formed there, including this year, 
when she sang Gershwin’s “I’ve 
Got a Crush on You” and “I’ll Know 
(When My Love Comes Along)” 
from the Guys and Dolls score.

The Labor Lawyer is moving 
to University of Minnesota Law 
School, where the new editors are 
Professors Laura Cooper and Ste-
phen Befort. Like Rabin, Befort has 
served as Section secretary. Rabin, 
who knows both of them and has 
worked closely with Cooper in a 
consortium of labor law profes-
sors called the Labor Law Group, 
is delighted about the selection of 
Minnesota.

The Labor Lawyer 
continued from page 11 The Labor Lawyer  

is on the Move
the Section of labor and employ-
ment law has selected Profes-
sors Stephen f. Befort and laura 
J. Cooper of the University of 
Minnesota law School as the new 
co-editors of The Labor Lawyer. 
they welcome submissions of 
short articles (generally not more 
than 40 pages double-sided). 
Please direct submissions or 
questions to:

Professors Stephen f. Befort and 
laura J. Cooper
University of Minnesota law 
School
229 19th Avenue South
Minneapolis, MN 55455

Professor Stephen f. Befort
612/625-7342
befor001@umn.edu

Professor laura J. Cooper
612/625-4320
lcooper@umn.edu

But Rabin will be missed. “It is 
hard to imagine the field of labor 
and employment law without Bob’s 
numerous contributions,” said 
professor Kenneth Dau-Schmidt 

syracuse university law professor 
robert rabin was honored for his 
24 years as editor of The Labor 
Lawyer at a reception held at the 
school.

citizens not fluent in English. The 
Ricci Court, I believe, would say 
that allowing disparate treatment 
against nonminorities is contrac-
tion rather than expansion of 
equal protection rights.

The second difficulty is that 
the Court has become far less def-
erential to Congress than it was 
when Morgan was decided. Some 
post-Morgan cases have noted that 
section 5 does not permit Congress 
to reverse decisions concerning 
the Court’s interpretation of the 
Constitution (for example, City 
of Boerne v. Flores, University of 
Alabama v. Garrett). Other recent 
cases have rejected substantial 
congressional findings underlying 
protection of vulnerable citizens 
when the Court found Congress’s 
logic to be deficient (United States 
v. Lopez, United States v. Morrison).

In short, a congressional at-
tempt to reverse Ricci is fraught 
with problems. A new justice re-
placing one of the Ricci majority 
would be required to reinstitute a 

role for Congress under section 5 
that would reverse the tide in this 
campaign.

Ricci is a preliminary but impor-
tant strike in a broader legal war. 
Ricci says that diversity desires, 
when they conflict with nondis-
crimination norms, must yield 
under Title VII. On that “evil day” 
when disparate impact and equal 
treatment go to war under the Con-
stitution, Ricci forecasts victory to 
equal treatment.   ■

Charles A. Shanor (cshanor@law.
emory.edu), immediate past Section 
secretary, is a professor of law at 
emory University where he teaches 
both employment discrimination and 
constitutional law. he was general 
counsel of the equal employment 
opportunity Commission from 
1987–90, once represented police 
promotional candidates disappointed 
by a city’s decision to abandon the re-
sults of a promotional exam, and has 
represented employers seeking to 
comply with federal employment laws.

of the Indiana University Maurer 
School of Law—Bloomington, the 
Section’s current secretary. “He is 
one of the grand senior colleagues 
of the labor academy. He is well 
known for his work as a teacher, 
scholar, and mentor to his stu-
dents and to young academics.”

Rabin will continue teaching full 
time at the law school, working on 
scholarly and non-scholarly writ-
ing projects (possibly including 
a novel about a unionized work-
place), and serving as an arbitra-
tor, which he has done throughout 
his time at Syracuse, hearing be-
tween 10 and 20 cases annually.

“I remind my students that we 
are all workers, and that we define 
and value ourselves by the jobs 
that we do,” Rabin writes in his 
final editor note in Volume 24. “To 
me, labor and employment law is 
measured by the dignity, fairness, 
and security it provides to the ordi-
nary worker.”

He closes the note as he closes 
every volume, with a lengthy 
thank-you to the student editors 
who did the work.    ■
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