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TThe fate of one of the latest chap-
ters in federal civil rights legisla-
tion—one that began with the first
congressional bill addressing sexu-
al orientation discrimination in
1974—may soon bemade clear.
The Employee Non-Discrimina-

tion Act (ENDA) is the latest pro-
posed federal legislation explicitly
to prohibit discrimination on the
basis of sexual orientation. Intro-
duced by Representative Barney
Frank (D. Mass.) in September
2007, the bill passed the House of
Representatives on a 235–184 vote
in November 2007, with only 14
abstentions.
Senator Edward Kennedy (D.

Mass.), the bill’s principal Senate
sponsor, had pledged to seek a
Senate vote on the bill in 2008, but
the bill may have to find another
Senate champion, and it may fall to
the new Congress and president in
2009 to determine whether ENDA
will become law.
Reflecting the persisting cultural

controversy over job protection for
gays and lesbians, currently only
20 states and the District of Colum-
bia outlaw discrimination on the
basis of sexual orientation, while 13
of those 20 (and the District of Co-
lumbia) also prohibit discrimina-
tion on the basis of gender identity.

Sexual Orientation Discrimination: ENDA of an Era?
By John Douglas and John S. Lord Jr.

As a result, ENDAwould give rise to
formal legal prohibitions of dis-
crimination and harassment
against gays and lesbians for the
first time in themajority of states.
Evenwithin the gay community,

ENDAhas not beenwithout contro-
versy. The version of the bill first
introduced by Representative
Frank in 2007 prohibited discrimi-
nation on the basis of gender iden-
tity. After a bruising, internecine
battle pitting “conservative” and
“liberal” forceswithin the Lesbian,
Gay, Bisexual, and Transgender
community against each other, pro-
tection for transgendered employ-
ees was pulled from the version of
the bill that passed the House. The
changewas viewed as necessary to
secure sufficient votes for passage
in light of an anticipated veto by
President Bush.
The current version of ENDA

provides roughly the same kind of
employment protection contained
in Title VII of the Civil Rights Act of
1964 that protects individuals from
employment-related discrimina-
tion and harassment based, for
example, on race, sex, or religion.
Onemajor difference between
ENDA and Title VII is that ENDA
explicitly does not authorize “pref-
erential treatment or quotas”
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based on actual or perceived sexu-
al orientation.
In addition, only disparate treat-

ment, and not disparate impact,
claims are available under its pro-
visions. These differences between
the explicit text of ENDA and the
protections afforded other classifi-

cations under Title VII seem to
have been part of an effort to pre-
empt objections by opponents
that ENDAwould result in “affirma-
tive action” for gays, lesbians, and
bisexual employees. Consistent
with that difference, the Equal

continued on page 11
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MMyyear as chair beganwith abangaswecontinuedour successfulAnnualCLE
Conference tradition begun last year.We spent September 10–13 in Denver,
and approximately 950 of uswere once again energized by being part of the
gathering of a dynamic and fascinating group of practitioners.We all grow in
our commitment to labor and employment lawby participating in the ABA
community.
Youwill seemuch about the conference in this issue of LEL, which was

held for publication so that we could report on the conference for those
who could not be there—and for thosewho could not sample all the various
tracks and programswe offered.We are very grateful to the judges and other
government officials who attended and shared their perspectives with us.
Wewill gather inWashington, D.C., on November 4–7, 2009, for the 3rd

Annual CLE Conference, where wewill once again offer superb CLE pro-
gramming.Wewill set dates and cities for 2010 and 2011 very shortly so
everyone can put those dates on their calendars. Scheduling these events
early will also permit us to avoid conflicts with other events that ourmem-
bers want to attend.We plan to remain with the early November time frame,
which seems to be themost popular of our choices.
As wemet in Denver, we sketched out our goals for the year. I am inter-

ested in three areas in addition to all of the very successful activities that
we already undertake. One is developing a set of best practices for our
Standing Committees. We have discovered that many great ideas have
been developed by committees, but others haven’t heard of them or real-
ized how they could be adapted to their committee, perhaps because of
their different sizes and traditions. Wewill share ideas on topics such as in-
clusion, scholars-in-residence, andmentoring. Putting these ideas together
will enhance the experience of our active committeemembers and perhaps
draw others of you into attending the terrific committeemidwintermeetings
from February through April each year. The schedule ofmidwintermeetings
for 2009 is in this newsletter (seepages 8 and9) andonourwebsite
(www.abanet.org/labor).
Many of you have told us through surveys and otherwise that ourCLE of-

ferings are what youmost value about your Sectionmembership. We have
greatly enhanced those offerings with the Annual CLE Conference, e-alerts
on Supreme Court decisions, Hot Topics e-mails, CLE teleconferences, re-
gional Basics Programs, jointly sponsored programs at the ABA Annual
Meeting, and ourmany treatises, The Labor Lawyer journal, committee
newsletters, and of course, this newsletter.
A second area of focus is leadership development.We areworking on ideas

tomake the transition to leadershipmore available to thosemembers of the
Section whowant that kind of role. On our website, we have a chart of the
pathways to leadership (www.abanet.org/labor/eolpcomm/lel_pathways.pdf),
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Comments
from the Chair
Barbara Berish Brown

which we are going to update and expand. Then, for those who have con-
tributed to the workings of a committee and have shown their interest in
moving into Section leadership, we will plan some events to introduce you
to the workings of the ABA, the Section Council, and our administrative
and standing committees. One part of this training will be more extensive
orientation for our new committee cochairs. I will keep you posted on this
as we proceed.
A third, closely related area of focus is transparency. We will take several

steps tomake it easier for you to knowwhat is going on in the Section. We
have begun to post on our website opportunities for Sectionmembers to fill
liaison positions to other ABA groups, such as the ABA Task Force on Sexu-
al Orientation and Gender Identity and the ABA Journal. Please check the
website regularly if you want to knowwhat kinds of openings are available.
We have several important outreach activities underway as well. We are

actively coordinating with the Young Lawyers Division (YLD) on joint
sponsorship of CLE programs—we cosponsored the Fundamentals Track at
the CLE Conference—and events to welcome YLDmembers to ourmidwin-
ter meetings. We have outreach to academicians and government lawyers
underway as well with joint projects that will benefit the profession and its
practitioners.
If you want to become active but are not sure youwant to commit to a

midwinter meeting, contact the committee cochairs in your area of interest
and find out about writing, speaking, or other ways you can contribute. You
may qualify for assistance to attendmeetings. We have government fellow-
ships, YLD fellowships, and aDevelopment Fund for those who cannot
otherwise afford to attend the CLE Conference and amidwinter meeting.
Applications and information are available on the Section website. Feel free
to contact our very talented staff if you cannot find the information you
are looking for. Brad Hoffman, our Section director, leads the group and is
incredibly knowledgeable and helpful.
This all sounds like a tall order! But with the enthusiastic efforts of our

very energetic and committedmembers, we will continue the Section’s
steep upward trend, andmake it an evenmore important part of your pro-
fessional life. �
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Organizers Are a Mile High After Boffo Denver Conference
By Mark Risk

WWas the shortness of breath
among Section leaders caused by
the high altitude or the astonishing
number of labor and employment
lawyers gathering under one roof?
In what has gone in two years

from a glimmer of an idea into a
muscular institution, the Section
completed its 2nd Annual CLE Con-
ference in Denver in September, at-
tracting lawyers from all labor and
employment law disciplines and
practice settings in numbers that
exceeded organizers’ expectations.
“The annual conferencemeets a

need for lawyers in our practice
areas to come together as a group
with a sense of our shared identity,”
said Section Chair Barbara Berish
Brownof Paul, Hastings, Janofsky&
Walker inWashington, D.C.
“The excitement created by hav-

ing nearly a thousand labor and
employment law practitioners in
one place was energizing for every-
one there,” she added. “It remind-
ed us how important this event
has become to all of us in just a
short time.”
A hallmark of the conference is

its moderate cost, which is a frac-
tion of that charged for other CLE
programs. The low fees added to
the wide variety of practices repre-
sented. There was a higher propor-
tion of younger lawyers represent-
ed than at other Section activities,
reflecting the goal of reaching a
constituency of Sectionmembers
and other lawyers interested in the
broad curriculumwho have not at-
tended the Section’s committee
midwinter meetings. More than a
quarter of the registrants were at-
tending their first Section-spon-
sored CLE program of any kind.
“This may be the only confer-

ence where everyone in labor and
employment law gets together in
one place to talk about the legal
developments and strategies that
cut across all constituencies,” said
Chair-Elect Nora L.Macey ofMacey
SwansonandAllman in Indianapolis.
“The comprehensiveness of the

programmakes it economical for
lawyers in small firms whose prac-

tice covers a broad range of labor
and employment law issues and
for in-house lawyers from corpo-
rate legal departments, unions,
and public interest organizations,”
she added. “We also had great at-
tendance from government
lawyers at all levels.”
A distinguishing trait of the con-

ference is its broad focus. Many
programswere offered in a large
number of distinct tracks, includ-
ing consulting, trial advocacy,
wage and hour, traditional labor
law, public sector, international,
workplace bias, alternative dispute
resolution, litigation, law student,
electronic discovery, employee
benefits, ethics, bias, in-house

counsel, and sports and entertain-
ment. A fundamentals track pro-
vided introductions to various
substantive areas of labor and em-
ployment law for less-experienced
lawyers.
The programswere set forth in

a 25-page program guide, which
was an indispensable roadmap to
the large and busy conference.
The annual event has been built

on the thesis that the profession
needed amajor conference offered
at amodest price and held in an
accessible and affordable city, and
that such a conference would be
welcomed by lawyers who did not
participate in Section committee
midwinter meetings for reasons of
schedule, logistics, or cost.
While the high attendance at

the first two annual conferences
has confirmed the thesis, no one
anticipated just how large the
turnout would be.
Plenary sessions, highlighted by

a review of the past Supreme Court
term by the Section Secretary, Pro-

fessor Charles Shanor of Emory
University Law School, kicked off
the first two days of the program.
(See the articles on pages 5 and 6.)
Section Director Brad Hoffman

reported that, according to infor-
mal head counts, the broad-based
consulting track programswere
among themost highly attended.
These offerings included programs
on employment discrimination,
technology and privacy in the
workplace, employment screening
devices, religious and cultural dif-
ferences in the workplace, and
workplace investigations.
Amock jury trial spanned two

days andwaspresidedover by fed-
eral district judgesWileyDaniel of

theDistrict of Colorado andMark
Bennett of theNorthernDistrict of
Iowa. The trialwas held before 16 ju-
rors,who thenwere impaneled as
two separate juries under the super-
vision of DanGallipeauof Dispute
Dynamics, Inc. Jury deliberations
were videotaped and thehighlights
shownat the conference in a sepa-
rateworkshop the next day.
More than 40 law firms and

businesses provided sponsorship
assistance for conference activi-
ties, and about 250 lawyers from
all parts of the United States and
many other countries participated
as panelists.
Among thesewere numerous

federal judges and other govern-
ment officials, including the Equal
EmploymentOpportunity Commis-
sion’s Commissioner Stuart Ishi-
maru, General Counsel Ronald
Cooper, and Legal Counsel Reed
Russell; the Department of Labor’s
Solicitor of Labor Gregory F. Jacob;
U.S.Magistrate Judges Irma
Ramirez of theNorthernDistrict of

Texas, Suzanne Segal of the Central
District of California, andMichael
Watanabe andCraig Shaffer of the
District of Colorado; PresidingDis-
ciplinary JudgeWilliamLucero of
the Colorado SupremeCourt; and
theNational Labor Relations
Board’s General Counsel Ronald
Meisburg, Chairman Peter Schaum-
ber, andmemberWilma Liebman.
Among themost popular programs
were panels that includedMeis-
burg, Schaumber, and Liebman.
Among themany social and net-

working activities were the Diversi-
ty Reception, held after the second
day of programs, and a featured
event at Coors Field, where what is
believed to be the largest group of
labor and employment lawyers
ever to attend amajor league game
watched the Los Angeles Dodgers
defeat the Colorado Rockies.
A pro bonoworkshop featured

the work of the Pro Bono Project of
NewOrleans and its Employment
Law Program, this year’s recipient
of the Frances Perkins Award, and
Edward Clair, the associate solici-
tor for mine safety and health at
the Department of Labor, was hon-
ored as Federal Government attor-
ney of the year. (See the article on
page 12).
Post-conference surveys indi-

cated that the networking activi-
ties were as important to some
participants as the substantive
CLE presentations. “The opportu-
nity tomeet attorneys from across
the country who appreciate labor
and employment law issues was
unique,” wrote one participant.
Planning is already underway

for the 3rd Annual CLE Conference,
which will be held inWashington,
D.C., November 4–7, 2009. �

Mark Risk, principal of Mark Risk, PC,
in New York City, is co-editor of LEL.

2nd Annual
CLE Conference

The conference is affordable, accessible,
and cuts across all constituencies.
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HHow has the National Labor Rela-
tions Board (NLRB) functioned
with just twomembers? Andwhat
is the Bush board’s legacy? These
were the two questions posed to
NLRB Chairman Peter Schaumber
andMemberWilma Liebman at the
Section’s 2nd Annual CLEmeeting
in Denver. Their responses to the
first question showed their mutual
commitment to keeping the institu-
tion functioning. And their re-
sponses to the second revealed
the fundamental philosophical dif-
ferences they have had to bridge
to fulfill that commitment.
At full complement, the NLRB

has fivemembers. For nearly a
year, however, it has functioned
with only twomembers, a situa-
tion likely to persist until the next
president’s appointees are con-
firmed. Acting on a Justice Depart-
ment opinion that if the full board
delegates its powers to a three-
member panel and one of those
members leaves, the remaining
twomay conduct the board’s busi-
ness, the NLRBmade that delega-
tion before the thirdmember’s
term expired.
Schaumber acknowledged that

the current situation has deprived
the board of its ability to decide
difficult cases. He and Liebman are
also operating under a shadow
while their authority to proceed is
challenged in eight courts of ap-
peals. They have been unable to
agree on 20 to 25 percent of new
cases and on “a significant num-
ber” of themajor cases pending
when the board still had fivemem-
bers. Moreover, the board has tra-
ditionally refrained from reversing
precedent unless at least three
members agree.
Schaumber emphasized, howev-

er, that he and Liebman have ac-
tively pursued cases where they
can find ways to agree, pointing
out that despite their fundamental
differences on various aspects of
the law, the board decided over
300 cases in the 2008 fiscal year,
most by the two-member board.
Schaumber attributed their suc-

cess to three factors: the fact that
most board decisions are unani-
mous; the dynamic they have
brought to their decisionmaking,
includingmore frequent face-to-
face discussions and “significant
compromises”; and their shared
commitment to bringing closure to
disputes and securing remedial re-
lief for discriminatees.
Acknowledging Schaumber’s

dedication, Liebman agreed that
they hadmade their current situa-
tion work “to a fair degree” by
identifying cases to which they can
apply current law “as long as
[they] can agree onwhat current
law is.” Citing NYU professor
Samuel Estreicher’s call in a 1985
law review for the board to use its
rulemaking authority tomake poli-
cy decisions and leave to the pan-
els the relatively routine applica-
tion of current law to the facts,
Liebman stated that this is effec-
tively what they have endeavored

to do: resolve relatively routine
cases “where there is a crying
need for expedition.”
On the second question,

Schaumber observed it will take
historical perspective to assess
the Bush board’s legacy. In the
short term, he noted that despite
dire predictions that the board’s
2006Oakwood Healthcare decision
regarding the definition of “super-
visor” would elicit a flood of peti-
tions to clarify existing bargaining
units, no such flood has devel-
oped, leading him to conclude that
the case did not, in fact, substan-
tially change extant board law.
He predicted that last year’s de-

cision inDana Corporation, requir-
ing employers that voluntarily rec-
ognize unions to advise employees
of their right to seek decertifica-

tion elections, would similarly
bring little change. While asserting
that the vast majority of the Bush
board’s cases were faithful to the
National Labor Relations Act’s
statutory text and congressional
intent, Schaumber suggested it is
too early to assess its true legacy.
Schaumber then turned tohow

tomeasure the legacy. Noting the
dramatic decline in unionization in
recent years, he asserted that in
light of political, economic, and so-
cial factors, the board’s actions are
nothingmore than “a small drop in a
large sea.”Onother objectivemeas-
ures, he viewed theboard as suc-
ceedingwell, with high rates of cir-
cuit court enforcement, reductions
in thebacklog andmedian time to
resolve cases, andmajor informa-
tion technology advancements.
In amarkedly different assess-

ment, Liebman pointed to the two-
member board as the Bush board’s
most immediate legacy, attributing

it to political gridlock spawned by
the controversial nature of the
board’s decisions. Since coming
into full force in 2004, the board
sharply split on virtually all major
decisions, with themajorities, in
her opinion, articulating an alter-
native view of the act that failed to
uphold its values.
These decisions reflected deep

divisions about what the law is and
should be. Pointing to the act’s
policies of promoting collective
bargaining and preserving employ-
ees’ freedom of choice, Liebman
noted that the board has tradition-
ally tried to balance these some-
times competing policies to pro-
mote industrial peace. This is the
first board, she asserted, to re-
order the statutory policies, ele-
vating the protection of freedom of

choice, as well as private property
and employer free speech rights,
over themore general policy of
promoting collective bargaining.
Moreover, in each instance in
which the board hasmade a signif-
icant policy choice, it has present-
ed it as a simplematter of statuto-
ry interpretation. Liebman viewed
these policy choices as reflecting
discomfort with collective rights,
collective action, and government
regulation of business practices.
Liebman also described the

Bush board’s major decisions as
reflecting a fundamental divide
over judicial philosophy: whether
cases should be decided as a “ster-
ile debate over [statutory] words”
or as a real debate over enforcing
rights in ameaningful way. In Lieb-
man’s view, toomany of these deci-
sions failed to grapple with how—
orwhether—the statute can be
adapted to “an environment where
society and the economy and par-
ticularly the workplace itself have
changed dramatically since the
statute was written.”
Pointing to the board’s 2007

Register Guard decision, holding
that employersmay prohibit em-
ployees from using company e-
mail for union-related communica-
tion while permitting other
non-work-related communication,
Liebman stated that while the
statute was intended to promote
workers’ ability to communicate in
the workplace, themajority “failed
to come to termswith the chang-
ing nature of the workplace, the
changing nature of communica-
tions, and the underlying rights
that employees have to communi-
cate with one another.” �

Victoria L. Bor, a partner at Sherman
Dunn Cohen Leifer & Yellig in Wash-
ington, D.C., is co-editor of LEL.

National Labor Relations Board Members Reflect on Their Legacy
By Victoria L. Bor

2nd Annual
CLE Conference

The board’s two remaining members
see certain things differently.
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SSection Secretary Charles A. Shanor
told the opening plenary session of
the 2nd Annual CLE Conference in
Denver that the Supreme Court
was “relatively of onemind” on
labor and employment issues dur-
ing its 2007–2008 term. In a
“bumper crop” of decisions, the
Court was relatively together, with
amajority of decisions favoring
employees. Even the employee
losses, he noted, weremodest.
Shanor’s varied career gives him

a unique perspective on employ-
ment issues. A professor at Emory
University School of Law, hewas
also general counsel to the Equal
Employment Opportunity Commis-
sion (EEOC) and of counsel to Paul,
Hastings, Janofsky&Walker.
The Court’s 2007–08 term, he

explained, was unlike two other

termswhen the Court was active
on labor and employment issues.
In 2006–07, the Court largely ruled
in favor of employers. Its decision
in Ledbetter v. Goodyear Tire & Rub-
ber Co., 127 S. Ct. 2162, provoked
the U.S. House of Representatives
to approve legislation to effectively
overturn the case.
This termwas similarly unlike

1988–89, he said, when the Court
“narrowly construed” civil rights
laws, leading to a congressional
“blowback” in the form of the Civil
Rights Act of 1991 and the Older
Workers Benefit Protection Act.
Shanor noted that this year the

Court insteadmoved away from
“purist textualism” in the interpre-
tation of employment discrimina-
tion laws to pragmatism, with
“careful attention to text, context,
and facts.” For themost part, he
said, the termwas “a reassuring
victory of law over politics in the
employment field,” which
“presages a fair fight” in 2008–09.

The Court decided nine labor
and employment cases, focusing
on retaliation, the Age Discrimina-
tion in Employment Act (ADEA),
public sector employment, and
what Shanor called “the level play-
ing field.” Here is his take on the
most significant ones:

Retaliation
Shanor pointed out that retaliation
claims filed at the EEOC have in-
creased dramatically over the last
ten years. Although total charges
grew by little more than two per-
cent, retaliation claims went up by
more than a third. Up to now, the
Court had “lagged behind” in de-
veloping the law governing these
claims. This term, it ruled that two
statutes silent about retaliation
nonetheless prohibit it.

In a 7–2 decision, the Court
ruled that 42 U.S.C. § 1981 pro-
hibits retaliation. CBOCSWest, Inc.
v. Humphries, 128 S. Ct. 1951
(2008). Section 1981, which grants
all citizens the same right tomake
and enforce contracts as that en-
joyed bywhite citizens, does not
mention retaliation. But the Court
relied on its previous construction
of a similar provision, section 1982,
which grants all citizens the same
right as that enjoyed bywhite citi-
zens to inherit, lease, and convey
real property.
Although section 1982 is also

silent as to retaliation, the Court
had long ago ruled that it barred
retaliation. The “common lan-
guage, origin and purposes” of the
two provisions, wrote Justice
Stephen Breyer, required the same
result under section 1981. Justices
Antonin Scalia and Clarence
Thomas dissented, calling the
Court’s reasoning “a figleaf of
ersatz stare decisis.”

“Law Over Politics” in Supreme Court’s 2007–2008 Decisions
By Jonathan Ben-Asher

The impact of the case for em-
ployment law, said Shanor, is that
retaliation claims under section
1981 could become as common as
those under Title VII of the Civil
Rights Act. Because section 1981
does not cap damages, the decision
gives employees a potentweapon.
In what was a “harder case,” the

Court also gave federal sector em-
ployees anti-retaliation protections
under the ADEA.Gomez-Perez v.
Potter, 128 S. Ct. 1931 (2008). The
federal sector ADEA does notmen-
tion retaliation, unlike the ADEA
provisions governing private em-
ployers, and therewas no decision
for the Court to look to for stare de-
cisis. Nonetheless, the Court—in a
decisionwritten, surprisingly, by
Justice Samuel Alito—ruled that re-
taliation is a form of intentional dis-
crimination prohibited under the
federal sector ADEA. Shanor noted
that the absence of a companion
statutemeant that the Court was
“writing on a clean slate.”
These two cases, he predicted,

will expand employees’ use of retal-
iation claims. If retaliation is dis-
crimination, he pointed out, “it
would be hard not to find a similar
claim under any other federal labor
or employment statute,” unless
Congress specifically barred it.
However, Shanor said that it is

hard to know how far the Court
will go in protecting employees
against retaliation. In the 2008–09
term, the Court will decide
whether Title VII prohibits retalia-
tion against an employee based on
her cooperation with an employ-
er’s internal investigation of a sex-
ual harassment claim. Crawford v.
Metropolitan Government of
Nashville (No. 06-1595).
Shanor alsowondered how the

Court will deal with his “favorite”
case involving the “perversion” of a
retaliation claim. InMerritt v. Dillard
Paper Co., 120 F.3d 1181 (11th Cir.
1997), an employee claimed that he
was retaliated against because he
was fired after admitting in his dep-
osition that he had sexually ha-
rassed another employee. His sexu-

al harassment had triggered a
claim against the company by the
harassed employee. The 11th Cir-
cuit ruled that, under Title VII, the
harasser could not be fired for
truthfully testifying in his deposi-
tion because hewas “participating”
in a proceeding under the statute.

Liability Under the ADEA
The Court also eased the burden of
proof on plaintiffs in disparate im-
pact cases under the ADEA, unani-
mously deciding an issue left open
when it permitted these claims
three years ago in Smith v. City of
Jackson, 544 U.S. 228 (2005). The
Court ruled that the employer has
the burden of both production and
persuasion concerning whether a
“reasonable factor other than age”
(RFOA) is the basis of layoff deci-
sions that have a disparate impact
on older employees.Meacham v.
Knolls Atomic Power Laboratory,
128 S. Ct. 2395 (2008).
To Justice David Souter, who

wrote the Court’s opinion (Thomas
and Scalia concurred), the RFOA is
an exception from liability—an af-
firmative defense the employer
has to prove. Shanor did not think
Meacham is such a loss for employ-
ers because the Court left “much
room for employers to show the
reasonableness of their decisions.”
Perhaps themost heralded of

the Court’s ADEA caseswas Sprint/
United Management Co. v. Mendel-
sohn, 128 S. Ct. 1140 (2008), in
which the Court was expected to
resolve a “deep split” among the
circuit courts about the use of “me
too” evidence—evidence about age
discrimination provided by em-
ployeesworking under other su-
pervisors. Although the Court did
not provide clear guidance onwhen
“me too” evidence is admissible,

continued on page 11

2nd Annual
CLE Conference

From “purist textualism” to pragmatism.
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AAccording toWesley Profit, the Los
Angeles–based clinical psycholo-
gist and lawyer, hiring and retain-
ingminorities in law firms is “not
rocket science.” In a plenary session
at the Section’s 2ndAnnual CLE
Conference inDenver, Profit assert-
ed that “those firms thatwant to
hireminorities andwomenandput
themat every level in their organiza-
tional structure are doing just that.”
He offered two explanations

about why some firmsmight not
be hiring and retainingminorities
andwomen: either they do not
want to or they do not know how.
Profit did not assert that firms

must hire and retainminorities but
cautioned that a firm’s chance of
survivalmaybe “greatlydimin-
ished” if it doesnot, because some
clientshavebegun to require “legal
representation that looks like them.”
The bulk of Profit’s presentation

focused on teaching how tomake
minorities andwomenmore likely
to stay in private practice, particu-
larly at large firms. The key is to
“move people from feeling tolerat-
ed to feeling accepted.” According
to Profit, this can be done by elimi-
natingmicro-abuses.
“Micro-abuses” are “manifesta-

tions of subtle discrimination.” This
subtle discrimination can be under-
stood as a projection of negative
feelings about ourselves, supported
by societalmyths and selective per-
ception that lends support to those
myths. Profit said thatmembers of
racialminorities experience this
discrimination over and over again
inmany different forms.
Micro-abuses can be verbal in

the content ormanner of transmis-
sion (for example, expressing sur-
prise that aminority is articulate)
or nonverbal in the expression of

affect or the indication of less re-
gard (for example, handing out
choice assignments unevenly).
Actions like these demonstrate
senior associates’ and partners’
lower expectations. Whenminori-
ties become the victim of such
micro-abuse, itmakes them feel un-
wanted, unsure, or useless.
Not only does this negatively af-

fect themorale of minorities, Profit
said, but ultimately it hampers
their, and by extension the firm’s,
productivity. When victims of
micro-abuses spend time trying to
figure out why they are being vic-
timized, it dissipates their energy
and their ability to work efficiently.
ReedRussell, counsel to the

Equal EmploymentOpportunity
Commission (EEOC), commenting
onProfit’s presentation, offered sta-
tistics that demonstrate the signifi-
cant prevalence and impact that
micro-abuses have on thediversity
of theworkforce. For example, in an
EEOCdiversity report, one-half of
thewomenof color surveyed stated
that they had experienced demean-
ing commentsorhadbeenharassed.
Meanwhile, only three percent of
whitemales reported similar experi-
ences. Russell said that these nega-
tive experiences arewhat lead to
the lower percentage ofwomenand
minority partners in firms.
However destructivemicro-

abusesmay be, amicro-abuse is
not typically actionable on its own.
But Russell highlighted three ways
in whichmicro-abuses could grow
into actionable claims. First, a criti-
cal mass of micro-abuses could be
taken together to form the basis of
a hostile work environment claim.
Second, an employee could argue
that a combination of multiple
micro-abuses led to the denial of a
desirable promotion or a transfer,
an adverse action of a term or a
condition of employment. Finally,
micro-abuses could lead to stereo-
typing, as in Price-Waterhouse v.
Hopkins, 490 U.S. 228 (1989).
Russell offered several best

practices. He encouraged the
EEOC and private-sector employ-

ers to take steps to increase the
pool of diverse applicants. He
urged employers to interview at
historically black colleges and to
recruit women. However, Russell
pointed out that “it gets dicey”
when promotions are tied to diver-
sity efforts (although an employer
may have a safe harbor under sec-
tion 1608 of the EEOC regulations if
the employer has had a historical
problemwith underrepresentation).
Russell also suggested that em-

ployers train their managers to
minimize subjective decisionmak-
ing. Firms should also develop
family-friendly policies that will en-
courage women to continue work-
ing there. For example, Russell sug-
gested that firms implement
flexible scheduling opportunities
that do not take women off the
partner track.
Notably, Profit and Russell’s dis-

cussion was limited primarily to
private law firms. However, these
concepts and best practices seem
easily transferrable to other indus-
tries. Equippedwith knowledge of
micro-abuses, management and in-
house lawyersmay be able to
stave off problems for their respec-
tive clients or companies. Profit
identified several experts who are
available for consultation.
Profit and Russell agreed that

micro-abuses, while often not ac-
tionable when standing alone, can
cumulatively have a serious nega-
tive impact on women andminori-
ties in the workplace. Employers
whowish to remain competitive
should begin by acknowledging
their existence and taking steps to
correct them. �

Sarah Bryan (spbryan@gmail.com),
a third-year student at the University
of Virginia Law School, is the Sec-
tion’s Law Student Division Liaison.

Eliminate Micro-abuses to Retain Women and Minorities
By Sarah Bryan
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screening device.” But it is proba-
bly themost common device used
whenmaking hiring and promotion
decisions. It alsomay be themost
difficult to regulate because the de-
cisions aremade unconsciously.
According tomuch research on

the topic, people process informa-
tion about others by relying on
cognitive shortcuts. “These short-
cuts are what you think you know
or what you believe about a per-
son or type of person,” Geman ex-
plained. “It is easier to take in new
information and file it into an exist-
ing system (a stereotype) than to
redo the system.” (SeeGeman’s
paper, “Don’t I Think I KnowYou
Already?”: Excessive Subjective
DecisionMaking as an Improper
Tool for Hiring and Promotion,” at
www.abanet.org/labor/lel-annual-
cle/08/materials/data/toc.htm for
research sources.)
Geman noted one well-known

example of such unconscious bias:
a study showing that, among ré-
sumés with identical qualifica-
tions, those with stereotypically
white-sounding names, such as
Emily, were twice as likely to get a
positive response than those with
stereotypically African American
names, such as Lakisha. The ré-
sumés were sent in response to
help-wanted ads in Boston and
Chicago newspapers, so the races
of thosemaking the callback deci-
sions, while unknown, were likely
to be diverse.
Whethermaking promotion de-

cisions about employees or hiring
decisions about new applicants, it
is important to strike the right bal-
ance between gathering toomuch
information and not enough (or not
the right kind of) information. �

Whitney Ward is ABA Publishing
editor of LEL.

Credit, criminal, and background
checks, psychological tests and as-
sessments, and even subjective de-
cisionmaking aremethods em-
ployers use to screen applicants
for hiring andpromotion.Why?
“Employers need to avoid or limit

liability for claimsof respondeat su-
perior, negligent hiring, or negligent
retention,” said Louis LopezofWash-
ingtonpost.Newsweek Interactive in
Washington, D.C., a panelist at an
employment screening devices
programat the Section’s 2nd Annual
CLE Conference in Denver.
And decisionsmade using these

devicesmay lead to disparate im-
pact challenges under Title VII of
the Civil Rights Act.
Disparate impact of credit

checks for different races and eth-
nicities can be illustrated, for ex-
ample, by the geographic distribu-
tion of average credit scores.
Counties that have a high percent-
age of Hispanic and African Ameri-
can residents tend to have average
credit scores that are considered
very high risk.
Credit checks are done 35 per-

cent of the time, up from 19 percent
in 1996, according to panelist Mary
Jo O’Neill, regional attorney for the
Phoenix District Office of the Equal
Employment Opportunity Com-
mission (EEOC). “The EEOC has
the long-standing view that credit-
check policies can implicate EEO
law because of disparities based
on race and ethnicity,” said O’Neill.
O’Neill added that credit checks

alsomay have Americans with Dis-
abilities Act (ADA) implications for
disabled applicants andworkers,
who tend to have lower credit
scores as a group. Credit scores
alsomay be unreliable because of
errors, employer downsizing, and
identity theft.
Criminal background checks are

another popular tool for screening
applicants. O’Neill cited a 2006 De-
partment of Justice study contain-
ingmale criminal conviction statis-
tics: one-third of those convicted
was African American, one-sixth
was Hispanic, and one-seven-

teenth was white. These statistics
show that the use of criminal back-
ground checksmay have disparate
impact on the three ethnic groups
represented. Tomitigate this pos-
sibility, O’Neill suggested that em-
ployers do a case-by-case assess-
ment considering additional
factors such as circumstances sur-
rounding the conviction, age of the
applicant, time passed since the
conviction, and time served.
Psychological tests and assess-

ments are increasingly unreliable
as screening devices. Answers for
hiring tests are readily available in
books and online, whichmakes the
validity of the test results question-
able. And, as O’Neill pointed out,
“Some employers pull tests off the
Internet and use themwithout vet-
ting and validating their reliability.”

Evenmore risky is online test-
ing. While scores and results are
generated as soon as the last an-
swer is entered, online tests are
often done in an unproctored envi-
ronment. “It’s not the same as the
day when you showed upwith a
driver’s license and two #2 pen-
cils,” said panelist Nancy E. Rafuse
of Ashe, Rafuse & Hill in Atlanta.
“There is a collision of security and
reliability. You have little if any
documentation of validity.”
Employers also conduct less for-

mal online background checks. Be-
yond data gathered from standard
search engines, social networking
sites can provide a great deal of in-
formation employers would not
otherwise have access to, such as
age and gender, noted Rafuse. But
this information can bewrong be-
cause such sites do not require
users to enter valid information.

“Is the Internet a good resource
or aminefield?” asked Rafuse.
There is somuch information—in-
cluding government data such as
tax records, licenses, and business
records—that “excuses like ‘We
had noway of knowing’ don’t fly so
much anymore” because you can-
not prove you did not have access
to such information.
Lopez cited a 2006 ExecuNet

survey, which showed that 35 per-
cent of employers have admitted
to not hiring an applicant based on
information found online. Why are
employers using the Internet to
find information? It is an easy and
quick way to gain valuable and
practical information that may also
verify facts provided by appli-
cants. As Lopez noted, there is a
high level of résumé fraud today,
and past employers are unlikely to
providemuch information.
Lopez said that while some in-

formation gathered through
search engines and social network-
ing sitesmay be irrelevant, such as
an applicant serving on their con-
dominium board or playing in a
basketball league, somemay also
be false, such as doctored photos
ormistaken identity. Other data
gatheredmay fall under the um-
brellas of protected class informa-
tion or private information, which
employers could be held liable for
breaching.
Protected class information is

dictated by Title VII, the Age Dis-
crimination in Employment Act,
the ADA, and state statutes. Pri-
vate information (such as height
andweight) may implicate com-
mon law torts and state statutes
for off-duty conduct. Theremay be
no expectation of privacy if the ap-
plicant disseminates such informa-
tion in the public domain, but
Lopez pointed out that the federal
Stored Communications Act offers
some protections for information
stored on Internet sites.
Panelist Rachel Geman of Lieff

Cabraser Heimann&Bernstein in
NewYork City noted, “Subjective
decisionmaking is a less obvious

Use and Misuse of Screening Devices for Hiring and Promotion
By Whitney Ward
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State & Local Government
Bargaining & Employment Law
February 5–7, 2009
Wyndham Sugar Bay Resort
St. Thomas, U.S. Virgin Islands

The agenda includes constitutional issues
including first amendment and due process,
recent federal legislation, grievance and
interest arbitration, scope of bargaining, unit
determination, unfair labor practices, and
the rights of nonmembers of unions.

ADR in Labor & Employment
Law Committee
February 15–18
Casa Marina Resort
Key West, Florida

This programwill consider developments in
the laws relating to arbitration andmedia-
tion as well as substantive statutory devel-
opments as theymight arise in arbitrations.

Occupational Safety & Health Law
February 23–26
Loews Miami Beach Hotel
Miami Beach, Florida

Themeeting will consider the new adminis-
tration’s legislative and enforcement priori-
ties and the legislative direction of the new
Congress. It will look at industries targeted
in federal OSHA enforcement, criminal pros-
ecutions related to workplace fatalities,
OSHRC hearings, state law developments,
and caselaw developments.

Development of the Law
Under the NLRA
March 1–4
Hotel del Coronado
Coronado, California

The Section’s two labor law committees
meet back-to-back in the same hotel, with
the NLRBmembers and general counsel in
attendance, participants discuss develop-
ments in substantive labor law and consider
likely new directions in labor law under the
new administration and Congress.

Practice & Procedure
Under the NLRA
March 4–7
Hotel del Coronado
Coronado, California

Immediately after the NLRADevelopments
meeting, this committee discusses proce-
dural issues for lawyers who practice before
the NLRB and litigate labor law cases in
court. Attendees canmeet and speak
directly with NLRBmembers and officials.

Federal Labor Standards Legislation
February 18–20
Westin Resort
Los Cabos, Mexico

This comprehensive programwill take up
developments under the FMLA, FLSA, Equal
Pay Act, USERRA, EEO initiatives and case
developments, layoffs and theWARNAct,
polygraphs and the EPPA, and government
contracts issues.

Employee Benefits
February 18–21
The Charleston Place
Charleston, South Carolina

This large and growing committee will
review new developments in all fields of ben-
efits law, including legislative and regulatory
initiatives. Speakers includemany lawyers
who are handling themajor employee bene-
fits cases now being litigated.

Register
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Workers’ Compensation Midwinter
Seminar & Conference
March 10–13
Hotel InterContinental
New Orleans, Louisiana

Cosponsored by the Tort, Trial & Insurance
Practice Section, the panels discuss “return to
work” programs, newmedical policy objec-
tives, impact of national health insurance pro-
posals on statemedical benefit systems,
Medicare secondary payments, chronic pain
management, and follow-up drug testing.

Railway & Airline Labor Law
March 11–13
Omni San Francisco Hotel
San Francisco, California

The program takes up legal developments
under the Railway Labor Act, including rep-
resentation and bargaining issues, the Na-
tional Mediation Board, and substantive is-
sues related to the airline and other
transportation industries.

Employment Rights & Responsibilities
March 24–28
Casa Marina Resort
Key West, Florida

This agenda includes discrimination claims
by consultants, contractors, and foreign
workers; whistle-blower claims; 401(k) plan
litigation; challenges to the at-will employment
doctrine; WARNAct issues inmergers; age
discrimination class actions; sexual harass-
ment arbitrations; discovery battles and
ethical issues; and a program for in-house
counsel.

Ethics & Professional Responsibility
March 26–28
Casa Marina Resort
Key West, Florida

The committee joins the ERR Committee in
KeyWest, permittingmembers to attend
bothmeetings, including a joint presenta-
tion. Programs feature presentation of pa-
pers and discussions of professional respon-
sibility issues at the forefront, as applied to
labor and employment law practice.

National Conference on Equal
Employment Opportunity Law
April 1–4
Ritz-Carlton Grande Lakes
Orlando, Florida

Organized by the Section’s EEOCommittee,
program includes panels on anonymous em-
ployee harassment, developments under ADA,
newEEOdecisions, litigation challenging
occupational segregation patterns, adverse
impact issues in reductions in force, company-
wide policies under conflicting state laws,
ethics issues inmulti-jurisdictional practice.

Federal Service Labor &
Employment Law
April 22–23
ABA Offices
Washington, D.C.

Lawyers from federal agencies and the
unions that represent their employees
consider developments in the law and regu-
lations as articulated by theMerit Systems
Protection Board and the federal circuit
courts as well as other topics related to
federal employment.

International Labor &
Employment Law
May 10–14
Hotel Ritz
Madrid, Spain

The committee will consider international
developments, with a focus on the law and
legal culture in the host country. Lawyers
from Spain and other parts of Europe will join
themeeting as panelists and as participants.
First-time attendees are encouraged. The
meeting is a great opportunity for a trip to
Europe with a substantive component.
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PPrompted by consumer com-
plaints of lead-laden children’s
toys and insufficient regulation of
consumer product safety, Con-
gress enacted the Consumer Prod-
uct Safety Commission (CPSC) Re-
form Act on August 14, 2008.
The act, which is themost com-

prehensive consumer product
safety lawenacted since the creation
of theCPSC in 1972, strengthens the
authority of the commission, ex-
pands the scopeof prohibitedactivi-
ties under theConsumerProduct
SafetyAct (CPSA), and imposes
new certification requirements on
manufacturers and distributors.
To ensure that employees can

blow the whistle on consumer
product safety issues, Congress in-
cluded in the CPSC ReformAct a
whistle-blower protection provi-
sion that prohibits manufacturers,
private labelers, distributors, and
retailers from retaliating against an
employee because the employee
provided information to an em-
ployer, a regulatory agency, or a
state attorney general about a rea-
sonably perceived violation of the
CPSC ReformAct or any other act
enforced by the CPSC.

Elements of a CPSCWhistle-
blower Retaliation Claim
Similar to the retaliation provision
of the Sarbanes-Oxley Act (SOX),
CPSCwhistle-blower retaliation
plaintiffs must prove that (1) they
engaged in protected conduct,
(2) the employer knew that they
engaged in protected conduct,
(3) the employer tookadverseaction
against them, and (4) the protected
conductcontributedtotheemployer’s
decision to take an adverse action.

Protected conduct. Thewhistle-
blower provision of the CPSC Re-
form Act prohibits an employer
from discharging or otherwise dis-
criminating against an employee
because the employee (1) provid-
ed information relating to a viola-
tion of the CPSC ReformAct or any
act enforced by the commission to
the employer, the federal govern-
ment, or the state attorney general,

(2) testified or assisted in a pro-
ceeding concerning a violation of
the CPSC ReformAct or any act
enforced by the commission, or
(3) refused to participate in an
activity, policy, practice, or assigned
task that the employee reasonably
believes violates the CPSC Reform
Act or any act enforced by the
commission.
Specific examples of protected

conduct include the following:
1. Reporting violations of the stan-
dard for the flammability of chil-
dren’s sleepwear;

2. Disclosing information about
the use of consumer patching
compounds containing free-
form asbestos;

3. Reporting an employer’s viola-
tion of a safety standard for
creating architectural glazing
materials;

4. Reporting choking incidents
involvingmarbles, small balls,
latex balloons, and other small
parts.
Recognizing that the “duty

speech” doctrine limits state and
local government employees from
bringing 1st Amendmentwhistle-
blower retaliation claims based on
their work-related speech, the CPSC
ReformAct, like SOX, explicitly pro-
vides protection for those employ-
eeswhoblow thewhistle in the or-
dinary course of their job duties or
who act on their own initiative.

Employer knowledge of protected
conduct.Demonstrating knowledge
of protected conduct is generally
not difficult because the Depart-
ment of Labor (DOL) recognizes
the doctrine of constructive knowl-
edge. DOL administrative law

judges (ALJs) will often impute
knowledge of protected conduct to
a supervisor who has knowledge
of the protected conduct and had
some influence on the decision to
take adverse action.

Prohibited acts of retaliation.The
CPSC ReformAct prohibits a broad
range of adverse employment ac-
tion, including discharge or dis-
criminationwith respect to em-
ployees’ compensation, terms,
conditions, or privileges of employ-
ment. The Supreme Court’sBurling-
ton standardwill apply to thewhis-
tle-blower provision of the CPSC
ReformAct, thereby prohibiting
any conduct that would dissuade a
reasonable employee from engag-

ing in protected conduct.
Causation. To prevail in a CPSC

whistle-blower action, employees
must prove by a preponderance of
the evidence that their protected
activity was a contributing factor
in the unfavorable action. A CPSC
whistle-blower need not show that
the protected conduct was a signif-
icant ormotivating factor in the
adverse action.

Remedies.Aprevailing employee
is entitled to “make-whole” relief,
whichmay include (1) reinstate-
ment, (2) backpay, (3) compensa-
tory damages, and (4) attorney
fees and litigation costs, including
expert witness fees.

Procedures Governing CPSC
Whistle-blower Actions
Actions brought under the whistle-
blower provisions of the CPSC Re-
form Act are governed by the same
rules and procedures that govern
analogous whistle-blower protec-
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New Protections for Consumer Safety Whistle-blowers
By R. Scott Oswald and Jason Zuckerman

tion statutes, including the whistle-
blower provisions of the Federal
Rail Safety Act, Surface Transporta-
tion Assistance Act, andNational
Transit Systems Security Act pro-
vided by the 9/11 bill for employees
in the rail, bus, and public trans-
portation industries, which are at
49 U.S.C. § 20109; 49 U.S.C. § 31105;
and 6 U.S.C. § 1142, respectively.
The complaint must be filed

with the DOLwithin 180 days of
the employee becoming aware of
the retaliatory adverse action. The
Occupational Safety and Health
Administration (OSHA) will investi-
gate the claim and can order pre-
liminary relief, including reinstate-
ment. Either party can appeal
OSHA’s determination by request-
ing a de novo hearing before a DOL
ALJ. Discovery before an ALJ typi-
cally proceeds at a faster pace
than discovery in state or federal
court, and the hearings are less
formal than federal court trials. For
example, ALJs are not required to
apply the Federal Rules of Evidence.
Either party can appeal an ALJ’s

decision to the DOL Administra-
tive Review Board (ARB) and can
appeal an ARB decision to the cir-
cuit court of appeals in which the
adverse action took place. If the
DOL does not issue a final decision
within 210 days of the employee fil-
ing the complaint, the employee
can remove the claim to federal
court and is entitled to a trial by
jury. Employers do not have an op-
tion to remove a CPSC retaliation
claim to federal court.
Thewhistle-blower provision of

the CPSCReformAct provides a ro-
bust remedy forwhistle-blowers in
themanufacturing, private labeling,
distribution, and retail industries,
which is intended to encourage em-
ployees to identify and report con-
sumer product safety issues, there-
by preventing unsafe products from
reaching consumers. �

R. Scott Oswald and Jason Zucker-
man are principals at the Employment
Law Group law firm (www.employment
lawgroup.net) in Washington, D.C.

Congress adds anti-retaliation
provisions to Consumer Product
Safety Act reform bill.
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Employment Opportunity Com-
mission is also explicitly prohibit-
ed under ENDA from collecting any
statistics on the subject of sexual
orientation.
ENDA specifically provides that

it does not apply to the armed
forces, and that it should not be
construed in such a way as to pre-
vent employers from giving prefer-
ence to veterans.
ENDA alsomakes clear that it

does not require employers to
treat unmarried individuals in the
samemanner asmarried individu-
als, and that “marriage” under
ENDAwill be construed in the
samemanner as it is under the fed-
eral Defense of Marriage Act.
In a provision apparently aimed

at allowing employers to enforce
uniformdress policies, ENDA
specifically provides that it should
not be “construed to prohibit a
covered entity from enforcing rules
and policies that do not intentional-
ly circumvent ENDA” so long as
“the rules or policies are designed
for, and uniformly applied to, all in-
dividuals regardless of actual or
perceived sexual orientation.”
Though it still has opponents,

ENDA has received the support of
many in the business community,
including the Society for Human

ResourcesManagement. The
strongest political opposition has
come from religious employers
with faith-based objections to the
legislation.
As a result of such objections,

ENDAwas amended prior to pass-
ing the House explicitly to exempt
religiously affiliated employers
also exempt under Title VII. The
law exempts “religious corpora-
tions, associations, educational in-
stitutions and societies . . . with re-
spect to the employment of
individuals of a particular religion
to performwork connected with
the carrying on by such corpora-
tion, association, educational insti-
tution, or society of its activities.”
The lawalso allows schools, col-

leges, universities, andother institu-
tions of learning to hire employees
of a particular religion if the institu-
tion is inwhole or substantial part
owned, supported, or controlledby
a religion or religious entity.
If ENDA does not become law in

2008, it will surely be brought up
again in the next Congress. Stay
tuned for a possible end to the pre-
ENDA era. �

John Douglas (jdouglas@foley.com)
and John S. Lord Jr. (jlord@foley.
com) are partners at Foley & Lardner
in San Francisco and Orlando,
respectively.

ENDA
continued from page 1

Law Over Politics
continued from page 5

the decision took the Court and the
courts of appeals “out of the busi-
ness” of weighing it.
The Court’s unanimous ruling

faulted the court of appeals for
weighing “me too” evidence de
novo, and emphasized that it is up
to district courts to do so. At the
same time, though, the Court
noted that “me too” evidence is
“neither per se admissible nor per
se inadmissible.” As a result,
Shanor predicted, Sprint “may lead
plaintiffs to expand ‘me too’ prof-
fers of evidence,” but the “courts
will not read Sprint as approving”
it. “‘Me too’ evidence will seldom
be deemed admissible without
some additional ties to the plain-
tiff’s theory of the case.”

The Level Playing Field
In two cases, explained Shanor, the
Court essentially said, “Let’s help
the little guy out.” The Court ruled
that an EEOC intake question-
naire—which included an employ-
ee’s affidavit that “there has been
harassment” and a request that
the agency “force Federal Express
to end their age discrimination”—
qualified as a charge under the
EEOC’s regulations. Those regula-
tions provide that an employee’s
request for remedial action consti-
tutes a charge. The EEOC did not
treat the questionnaire like a charge
and did not contact the employer.
Shanor noted that the Court

“seemed loath” tobar theemployee’s
claim because the EEOC’s forms
and regulations were unclear. In
not doing so, the Court reaffirmed
its commitment to give lenient

EEOC General Counsel Ronald S. Cooper (center) with
former EEOC General Counsels Charles Shanor (left) and
Donald Livingston (right). PHOTOS BY JOEL D’ALBA

NLRBMemberWilma Liebman with Aniya M. Dunkley, an
associate at Morgan, Lewis & Bockius (story page 4).

treatment to “processes used by
untutored and timid laypersons.”
The Court also opened the door

a bit more to plaintiffs suing for
denial of benefits under the Em-
ployee Retirement Income Security
Act (ERISA). The Court ruled that
when an ERISA plan administrator
both decides eligibility for benefits
and pays those benefits—which is
howmost plans are structured—it
creates a conflict of interest. That
conflict must now beweighed in
deciding whether the plan has
abused its discretion in denying
the plaintiff’s benefits application.
Metropolitan Life Ins. Co. v. Glenn,
128 S. Ct. 2343 (2008). Scalia’s dis-
sent (joined by Thomas) “could
hardly bemore scathing.” He
noted that virtually all ERISA fidu-
ciaries have this conflict and called
the decision “nothing but de novo

review in sheep’s clothing.”
This case, said Shanor, creates

an opening for ERISA plaintiffs to
conduct discovery about the fac-
tors a plan administrator weighed
in denying benefits. But “a lot of
smart employers will try to re-
move the conflict” by building a
Chinese wall between the people
ruling on applications and those
paying benefits.
Looking back, Shanor conclud-

ed that while the termwas “not a
groundbreaking” one, the Court
did well by sticking to narrow and
incremental decisionmaking “that
did not seem the least bit outcome
oriented.” �

Jonathan Ben-Asher (jb-a@bmbblaw.
com) is a partner at Beranbaum
Menken Ben-Asher & Bierman in
New York City.
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Edward Clair, associate solicitor
for mine safety and health, U.S. De-
partment of Labor (DOL), received
this year’s Federal Labor and Em-
ployment Law Attorney of the Year
Award at the Section’s 2nd Annual
CLE Conference in Denver.
As DOL’s chief counsel responsi-

ble for implementing the Federal
Mine Safety and Health Act of 1977
and theMiner Act of 2006, Clair
oversees theMine Safety and
Health Administration’s (MSHA’s)
efforts in standard setting, enforce-
ment, and accident investigation.
Withmore than 30 years of serv-

ice at DOL, Clair has dedicated his
entire legal career to improving the
working lives of the nation’s min-
ers. Reflecting on the strides that
labor, management, and the gov-
ernment havemadeworking to-
gether over the course of three
decades tomake workplaces safer,
Clair accepted the award, stating,
“It has been a privilege . . . to play a
part in improving the likelihood—

not the chance—that everyminer
will return home to his or her family
at the end of every shift.”
Davitt McAteer, former assistant

secretary of labor for theMine
Safety and Health Administration,
nominated his former counsel,
stating that Clair, “by professional
demeanor and personality, has
provided sustained commitment
to excellence in the quality of his
work,” qualities mademost evi-
dent by his response to recent
mining disasters in the Sago and
Aracoma Almamines inWest Vir-
ginia, the Kentucky Darbymine,
and Utah’s Crandall Canyonmine.
In dealing with these disasters,
McAteer noted that Clair “guided
the federal government’s legal ef-
forts with a calm, steady hand
while working to improve the pro-
tection of miners, in the public
hearings, the congressional in-
quiry, and during the adoption of
the newMiner Act and regulations
adopted by the agency.”

Section News

Department of Labor Associate Solicitor Edward Clair Named Federal Attorney of the Year

McAteermade particular note of
Clair’s efforts in the emotionally
charged public hearings that fol-
lowed the Sago disaster.Writing on
a clean slate—MSHAhad only once
conducted a public investigative
hearing—Clair worked to develop
the hearings “in amanner that was
respectful of the victims’ families
and the federal and state inspec-
tors, while still providing the public
withmuch information . . . , helping
to provide a tone ofmutual respect
and cooperation in a situation
whichwas, to say the least, preg-
nant with potential conflicts.”
With characteristic grace, Clair

accepted the award not only in
recognition of his ownwork, “but
also in recognition of the work of
all the government attorneys who
play such an important role in im-
plementing and enforcing safety
and health laws in our nation’s
mines and general industry.” Ex-
pressing his respect for his col-
leagues at DOL, Clair paid particu-

lar homage to the staff attorneys,
noting that their work really makes
a difference in people’s lives. Their
daily reward, he said, comes from
being on the right side of worker
protection issues. With a nod to
young lawyers considering a ca-
reer in government, he added,
“This award is further proof that a
government career offers tremen-
dous personal satisfaction as well
as challenging legal work serving
the public.”
The award is presented annually

to the federal attorney or attorneys
whose professional achievements
exemplify excellence of legal work
in the field of labor and employment
law. Sectionmembers are encour-
aged to nominate their colleagues
and peers who have shown a
strong commitment to government
service and the advancement of
labor and employment law and
have demonstrated significant ac-
complishments within their partic-
ular field. �

Participate in
Pro Bono
The Section and its Pro
Bono Committee encour-
age all Section members to
perform at least 50 hours
of pro bono work through-
out the year in accordance
with Rule 6.1 of the ABA’s Model Rules of Professional
Conduct. The committee welcomes new members to help
identify and organize projects for member participation. For
more information about the committee and its programs,
select Pro Bono in the left panel of the Section’s website at
www.abanet.org/labor.

Section Chair Barbara Berish Brown presents Edward Clair with his award at
the CLE Conference in Denver. PHOTO BY JOEL D’ALBA
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New Orleans Employment Project Wins Frances Perkins Public Service Award

As one and then another hurricane
threatened NewOrleans and the
Gulf Coast, the Section awarded its
2008 Frances Perkins Award to the
Pro Bono Project of NewOrleans
and its Employment Law Program
at the 2nd Annual CLE Conference
in Denver.
In fact, this year’s threatening

storms almost prevented Rachel
Piercey, the project’s executive
director, from traveling to Denver
for the presentation ceremony dur-
ing one of the conference plenary
sessions.
Following the devastation

wreaked by Katrina, NewOrleans
and its surrounding parishes expe-
rienced a huge growth in construc-
tion, which attracted an influx of
workers, many of whomwere un-
documented. Unfortunately, some
contractors saw this as an oppor-
tunity to exploit a vulnerable
group of workers.
The project, which provides

civil legal services through the pro
bonowork of the private bar, wit-
nessed a corresponding increase
in labor- andwage-related legal
claims. Due to restrictions on rep-
resenting undocumentedworkers
placed on other legal aid and so-

cial services providers, it soon be-
came evident that project would
become the primary, if not the
only, legal service provider to such
workers with labor and employ-
ment claims in NewOrleans and
the six parishes surrounding the
city. The project created the Em-
ployment Law Program to address
this growing need.
The Employment Law Program

has also provided legal resources
for themany social service–based
worker advocate organizations in
and around NewOrleans that pro-
vide a full range of services to im-
migrant workers. The project and
volunteer lawyers who have taken
on cases at its request have suc-
cessfully litigated a number of
claims, including one that, if af-
firmed, could be a landmark ruling
on the issue of granting U-visa cer-
tification for workers detained be-
cause of an immigration raid on
their place of employment.
The project has partnered with

other organizations to create a net-
work of Louisiana and out-of-state
volunteer lawyers to assist with
labor and employment cases. They
have developed cocounsel
arrangements and agreements to

enable non-Louisiana lawyers to
assist with cases and have been
creating CLE to provide a back-
ground in the law for typical claims.
If you are interested in volunteering
with the project, please visit their
website atwww.probono-no.org.
The Section established the

Frances Perkins Public Service
Award in 2003. Named after Frances
Perkins, President Franklin D.

Roosevelt’s secretary of labor, who
was instrumental in the birth of the
Social Security Act, the award rec-
ognizes individuals or organiza-
tions that demonstrate a significant
commitment to providing pro bono
legal services primarily in the areas
of labor and employment law to
persons of limitedmeans or to non-
profit, governmental, civic, commu-
nity, or religious organizations. �

FAIR MEASURE: TOWARD EFFECTIVE ATTORNEY EVALUATIONS

This completely revised and updated second edition of the book from the ABA Commission on
Women in the Profession—in collaboration with Section of Labor and Employment Law

members—contains a current, comprehensive review of the psychological literature on stereo-
typing, and it outlines a step-by-step process for implementing and conducting performance
evaluations that are free from bias. Additional material includes sample evaluation forms, per-
formance evaluation training materials for supervising attorneys, and instructions for complet-
ing performance evaluations. Includes CD-ROM.

Developing an evaluation system that controls for hidden bias is crucial, given that attorneys’
performance evaluations have a direct impact on their professional development, assignments,
compensation, and, ultimately, partnership potential.

By Joan C. Williams, professor at University of California, Hastings College of the Law and
codirector of the Project for Attorney Retention, and Consuela A. Pinto, director of education
of the Project for Attorney Retention

Order online at www.ababooks.org

Product Code: 4920043

Special price for LEL Section
members: $59.95

Nonmember price: $69.95

Rachel Piercey, executive director of the Pro Bono Project of New Orleans,
accepts the 2008 Perkins Award on behalf of the project from Section Council
member Bill Lurye of the AFL-CIO. PHOTO BY JOEL D’ALBA
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A Midnight Call Starts a Big League Struggle
By Mark Risk

For the Pittsburgh Pirates, who re-
cently completed their 16th con-
secutive losing season, winning
only 67 of 162 games, the summer’s
most important extra-inning game
took place away from the diamond.
In June, new Piratesmanage-

ment used the second pick in base-
ball’s free-agent draft to select

Pedro Alvarez, a third baseman
from theBronxbywayof Vanderbilt
University,whowas thought to be
thedraft’s best hitter. Alvarezwas
representedby Scott Boras, a con-
troversial California-based agent
with a reputation as the industry’s
most demanding negotiator.
Would the frugal Pirates, whose

payroll is consistently among base-
ball’s lowest, be able to sign Al-
varez to a contract by the August
15 deadline, after which their
rights to do so would expire? It
was rumored that Boras would
seek a signing bonus for Alvarez
far above the going rate.

On themorning of August 16,
the Pirates declared victory. They
announced that just beforemid-
night they had reached agreement
to pay Alvarez a signing bonus of
$6million, the largest bonus in
their history, but significantly less
than Boras’s reported demand.
They said that Alvarez had phoned

the team at 11:58 and uttered
the words “I accept.”
“It’s the single best man-

agement team in all of base-
ball, maybe in all of sports,”
said club owner Bob Nutting
of his negotiators in the after-
math of themidnight drama.
Ten days later, however,

Alvarez had not reported.
Though the Pirates said that
the delay was not significant,
sports writers began to ask
what exactly was going on.
On August 27, the team is-

sued an angry statement ac-
cusing Boras of making “a
meritless legal claim” as a
means to renegotiate the Al-
varez contract, and stating
that the commissioner’s of-

fice had assured them themid-
night agreement was binding.
At the same time, theMajor

League Baseball Players Associa-
tion (MLBPA) filed a grievance con-
tending that the commissioner had
violated the collective bargaining
agreement by unilaterally allowing
two teams to continue negotia-
tions after midnight on August 15.
The grievance did notmention

the Pirates or Alvarez by name, but
there was no doubt that it was
prompted at least in part by their
negotiations.
Boras replied to the Pittsburgh

Post-Gazette that the Pirates had
brokenmajor league rules and that
they should “come clean with the
fans of Pittsburgh and let everyone
know about their dealings withMr.
Alvarez.”

The commissioner directed the
Kansas City Royals to deactivate
their first-round draft choice, Eric
Hosmer, also a Boras client, who
had already started playing in the
minor leagues, apparently because
his contract was reached after Al-
varez’s, such that it too could be in-
validated by an arbitration ruling.
The August 15 deadline for the

signing of free agents was a result
of 2006 collective bargaining nego-
tiations. It appears in Rule 4 in a
document known as the Major
League Rules, which by their
termsmust not be inconsistent
with the collective bargaining
agreement. The union argued that
since the August 15 deadline for
the signing of free agents had been
specifically bargained for in the
2006 negotiations, the commis-
sioner could not unilaterally grant
an extension. It reasoned that if
the commissioner alone could ex-
tend the deadline past midnight,
management might get an advan-
tage in free-agent negotiations.
Major League Baseball argued

that while the rule itself had been
bargained for, the commissioner
retained the power to implement
it, especially because the rather
general language of the rule did
not explain exactly what would be
deemed compliance with themid-
night deadline in a down-to-the-
wire negotiation.
It argued further that arbitrator

ShyamDas had no jurisdiction
over theminor league contracts at
issue, such that his remedial au-
thority extended only to clarifying
Rule 4, and not invalidating the
contracts.
The Post-Gazette reported that if

he ruled for the union, Das’s op-
tions included voiding the Alvarez
and Hosmer contracts, clarifying
Rule 4 for prospective application
only, or permitting Alvarez and the
Pirates to reopen negotiations, the

apparent preference of Boras.
The first day of the hearingwas

held, and twomorewere scheduled
for twoweeks later. Just prior to the
resumption of the hearing, the Pi-
rates announced that they had
reached contractwith Alvarez on a
revised agreement thatwould pay
him a signing bonus of $6.355mil-
lion, the highest bonus given to any
player in this year’s draft, and an
enhanced salary beyond themini-
mum required for newplayers for
his first years if andwhen, as ex-
pected, hemakes it to themajor
leagues. Someof the bonus pay-
ments, however, were deferred in
the revised contract, such that the
Pirates could legitimately claim that
its present value costwas lower
than under the original.
The next dayMajor League

Baseball and theMLBPAannounced
that they had resolved their dis-
pute, with the Alvarez and Hosmer
contracts permitted to stand but
with restrictions on the commis-
sioner’s power to unilaterally ex-
tend the deadline for the signing of
free agents in future years. It was
reported that they had pushed the
Pirates and Boras to resume their
discussions, perhaps as a busi-
nesslike alternative to protracted
arbitration hearings and briefings
that would spanmonths.
In late September, Hosmer was

reinstated in the Kansas Cityminor
league system, and Alvarez signed
his contract and reported for a
Piratesminor league fall instruc-
tional program.
Throughout the dispute, the

Pirates had taken care to lay the
blameonBoras rather thanAlvarez,
who by all accounts is what sports
people call a good “character guy.”
In the conference call introducing
him to Pittsburgh sports reporters
and fans, however, Alvarez stepped
up to the plate. “I thought formyself
andmade decisions formyself.” �

SPORTS

PHOTO COURTESY OF VANDERBILT UNIVERSITY

Were the Pittsburgh Pirates a day
late or a few hundred thousand
short with Pedro Alvarez?
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It’s Midwinter Madness!
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For more information on any of
these events, please contact
the Section office at
312/988-5813 or check
the Calendar of Events page at
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February 18–21
� Employee Benefits Committee

The Charleston Place
Charleston, South Carolina

February 23–26
� Occupational Safety & Health

Law Committee
Loews Miami Beach Hotel
Miami Beach, Florida

March 1–4
� Committee on Development of

the Law Under the NLRA
Hotel Del Coronado
Coronado, California

March 4–7
� Committee on Practice &

Procedure Under the NLRA
Hotel Del Coronado
Coronado, California

March 10–13
� Workers’ Compensation

Committee Midwinter Seminar
& Conference
Cosponsored by Tort Trial and
Insurance Practice Section
Hotel InterContinental
New Orleans, Louisiana

March 11–13
� Railway & Airline Labor Law

Committee
Omni San Francisco Hotel
San Francisco, California

March 24–28
� Employment Rights &

Responsibilities Committee
Casa Marina Resort
Key West, Florida

March 26–28
� Ethics & Professional

Responsibility Committee
Casa Marina Resort
Key West, Florida

April 1–4
� National Conference on Equal

Employment Opportunity Law
Presented by Equal Employment
Opportunity Committee
Ritz-Carlton Grande Lakes
Orlando, Florida

April 22–23
� Federal Service Labor &

Employment Law Committee
ABA Offices
Washington, D.C.

May 10–14
� International Labor &

Employment Law Committee
Hotel Ritz
Madrid, Spain

November 4–7
3rd Annual CLE Conference
Grand Hyatt Washington
Washington, D.C.

2009
January 24–25
National Law Student Trial
Advocacy Competition
U.S. Courthouse
Chicago, Illinois

February 5–7
� State & Local Government

Bargaining & Employment
Law Committee
Wyndham Sugar Bay Resort
St. Thomas, U.S. Virgin Islands

February 15–18
� ADR in Labor & Employment

Law Committee
Casa Marina Resort
Key West, Florida

February 18–20
� Federal Labor Standards

Legislation Committee
Westin Resort
Los Cabos, Mexico

� indicates a midwinter meeting




