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insulate their communications
from employer discipline.”

The majority appeared to be
swayed by the practical conse-
quences of increasing judicial
oversight of the governmental
workplace, stressing that its hold-
ing would enable public employers
to exercise appropriate discretion

IIn Garcetti v. Ceballos, a case pitting
management discretion against
First Amendment rights, the
Supreme Court has ruled that 
public employees are not protected
by the First Amendment when
speaking in the course of their 
official duties.

Ceballos was also notable be-
cause the Court held oral argument
a second time to permit newly con-
firmed Justice Samuel Alito to have
a voting role, signaling that it was
deadlocked and that Justice Alito
would cast the decisive vote.

For many years, federal courts
have used a two-part inquiry to de-
termine whether the First Amend-
ment protects a public employee’s
speech. As set forth in Pickering v.
Board of Ed. and Connick v. Myers,
an employee first must show that
the speech is about a “matter of
public concern.” If it is, the court
then balances the parties’ compet-
ing interests. Before Ceballos, the
Supreme Court had never directly
addressed whether speech made
in a public employee’s official duties
was entitled to Pickering/Connick
analysis.

Ceballos, a Los Angeles deputy
district attorney, believed that an

Supreme Court Reduces First Amendment Protection 
for Job-Related Speech
By David L. Johnson

affidavit used to obtain a search
warrant contained serious misrep-
resentations. He advised his super-
visors and prepared a memo rec-
ommending that the case be
dismissed. He then testified at a
court hearing on a defense motion
challenging the warrant, a chal-
lenge that was rejected by the
court. When he was subsequently
reassigned and denied a promo-
tion, Ceballos brought an action
under 42 U.S.C. § 1983, alleging
that his supervisors retaliated
against him for writing the memo.

The Supreme Court took the
case after the Ninth Circuit Court
of Appeals reversed the trial
court’s grant of summary judgment
to the district attorney’s office. In 
a 5–4 decision, the Court reversed
the Ninth Circuit and ruled that 
Ceballos’s speech was not entitled
to any First Amendment protection.
Justice Anthony Kennedy wrote
the majority opinion, which was
joined by Chief Justice John
Roberts and Justices Antonin
Scalia, Clarence Thomas, and Alito.

The opinion makes a distinction
between the speech of public em-
ployees as part of their job duties
and as citizens. Finding that the

“controlling factor” in Ceballos’s
case was that the speech at issue
occurred in connection with his
duties as a deputy district attor-
ney, the Court ruled, “when public
employees make statements pur-
suant to their official duties, the
employees are not speaking as citi-
zens for First Amendment purpos-
es, and the Constitution does not continued on page 10
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Section member Mike Smith visited Sarobi, a small village in northeast
Afghanistan, during a 2005 trip to the region to meet with families of 
Afghans incarcerated at the U.S. military prison at Guantanamo Bay,
Cuba. Story page 7.



II have had the opportunity to be the chair-elect and then the chair of the
Section of Labor and Employment Law for the past two years, and it has
been a wonderful experience. I have worked with hundreds of dedicated
and hard-working labor and employment professionals who have made our
Section the premier legal organization in our field. A record number of Sec-
tion members—almost 1,600—participated in the 2006 midwinter meetings,
where practitioners, judges, commissioners and board members, agency
staff, and neutrals discussed labor and employment topics. Outstanding
programs from the 2005 midwinter meetings were presented as teleconfer-
ences in the fall of 2005, and programs from the 2006 meetings will be pre-
sented as teleconferences in the fall of 2006.

The Section’s teleconferences, regional CLE programs, Annual Meeting
CLE programs, and new and continuing books and supplements in our 
expanding LEL library provide the best and most up-to-date sources of
labor and employment law information in the country. But there is more to
our Section than CLE programs and books. Members are involved in tech-
nology advances in our profession; ethical issues; expanded trial advocacy
programs for law schools and outreach to law students, young lawyers, and
government employees; new task forces for academicians and house coun-
sel; and pro bono opportunities and awards. And I applaud the leadership
and members of our Section, including LEL attorneys in New Orleans, who
held two teleconferences on legal issues arising from last year’s catastroph-
ic hurricanes and provided more than $50,000 thus far to purchase books,
periodicals, computers, and other information sources for the New Orleans
and Louisiana Public Library Systems, as part of our Section’s Post Hurri-
cane Katrina-Rita Information Project.

I want to conclude this column and my year as chair by thanking Chair-
Elect Pat Slovak, the Council members, Section Director Brad Hoffman, and
the Section staff for their support and dedication, and my wife Gigi for her 
indulgence and for her assistance and expertise in planning the Section
Council meetings in St. Louis and Santa Fe. ■
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Comments 
from the Chair

Charles A. Werner

Volunteers Needed in New Orleans
The Section’s Pro Bono Work Committee needs volunteers for a
project to help homeless individuals in New Orleans verify their iden-
tities to obtain shelter and other services. If you wish to learn more
or sign up, visit the committee’s website by clicking on “Pro Bono
Opportunities for Labor and Employment Lawyers” on the Section
News page of www.abanet.org/labor.

A tribute to David M. Safon
David Safon, a longtime member of the Federal Labor Stan-
dards Legislation Committee and a partner at Ford & Harrison
in New York, died unexpectedly in June at age 43. He suffered
a heart attack during a round of golf in Atlanta with members
of his firm. 

David was a lawyer from whom we could all learn—and not
just about law. His substantial legal talent was exceeded only
by his wit and good humor. 

David earned the respect and admiration of our entire com-
mittee. He wrote the committee newsletter and was our expert
on Sarbanes-Oxley and ethics. During our midwinter meetings,
David reminded us of our ethical obligations while making us
laugh with hilarious hypotheticals involving his mother, his Aunt
Gertrude, and other assorted relatives. No one taught a better
and more entertaining ethics course. David also contributed to
the committee’s various treatises, including the new The Family
and Medical Leave Act.

David is survived by his wife Lisa and children, Jenny, Keith,
and Noah. If you wish to make a contribution in his memory,
his family has suggested a donation to Congregation Ohav
Sholom,www.ohav.org, or Chai Life Line,www.chailifeline.org. 

Daniel G. Vliet, Molly A. Elkin, David Borgen
Co-chairs, Federal Labor Standards Legislation Committee
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Arriving after a season of confirma-
tion colloquies celebrating judicial
modesty over more purposive the-
ories of statutory interpretation,
the Supreme Court’s majority and
concurring opinions in the retalia-
tion case Burlington Northern and
Santa Fe Railway Co. v. White come
as telling demonstrations of the 
judicial craft.

Over Justice Samuel Alito’s
strong objections, an eight-member
majority broadly interpreted the
kinds of employer conduct that
could constitute unlawful retalia-
tion under Title VII of the Civil
Rights Act of 1964 and set forth a
“reasonable employee” test for de-
termining when employer behav-
ior rises to the level of unlawful 
retaliation.

Plaintiff Sheila White, the only
woman working in a Burlington
Northern rail yard in Tennessee,
claimed that her reassignment
from forklift operator to standard
track laborer constituted unlawful
retaliation for her earlier com-
plaints about sexual harassment.

A jury found in her favor on the
retaliation claim. A divided Sixth
Circuit panel initially reversed, but
the en banc court vacated the
panel’s decision. Upholding the
district court’s judgment, the court
ruled that to make out a retaliation
claim, a plaintiff must show a mate-
rial adverse change in the condi-
tions of employment, the same
standard used to determine unlaw-
ful discrimination.

The Supreme Court granted cer-
tiorari to clarify splits in the cir-
cuits on that and a related issue—
how substantial an employer’s
action must be to constitute un-
lawful retaliation.

The majority opinion, authored
by Justice Stephen Breyer, was
premised on both the statute’s
plain language and legislative intent.
The Court noted that the while
section 703(a), the antidiscrimina-

tion provision, is limited to “terms
and conditions of employment,”
the language of section 704(a), the
antiretaliation provision, is broader.

The Court found that this differ-
ence in language reflects a differ-
ence in purpose: unlike section 703,
section 704 is designed to prevent
an employer from interfering with
an employee’s efforts to obtain en-
forcement of her statutory rights,
and a provision limiting retaliation
to employment-related actions
“would not deter the many forms
that effective retaliation can take.”

“Thus,” Justice Breyer wrote,
“purpose reinforces what language
already indicates, namely, that the
anti-retaliation provision, unlike
the substantive [discrimination]

provision, is not limited to discrimi-
natory actions that affect the terms
and conditions of employment.”

The Court then addressed “the
level of seriousness to which this
harm must rise before it becomes
actionable retaliation.” The majori-
ty adopted a test used by the D.C.
and Seventh Circuits: the plaintiff
must show that “a reasonable em-
ployee would have found the chal-
lenged action materially ad-
verse”—meaning that it might
have “dissuaded a reasonable
worker from making or supporting
a charge of discrimination.”

Justice Breyer said that an ob-
jective standard is important be-
cause it is “judicially administra-
ble” and avoids “the uncertainties
and unfair discrepancies that can
plague a judicial effort to deter-
mine a plaintiff’s unusual subjec-

tive feelings.” On the other hand,
“context matters,” and an action
“that would be immaterial in some
situations is material in others.”

Turning to the facts of the case,
there was no dispute that the em-
ployer’s actions had been retaliato-
ry; the only issue was whether
they were sufficiently adverse. The
Court held that a jury could rea-
sonably conclude they were suffi-
ciently adverse, noting that
Burlington Northern employees
saw the track laborer position as a
worse and harder job than operat-
ing a forklift.

Writing what was nominally a
concurring opinion, Justice Alito
focused on the practical implica-
tions of the majority opinion—the

increased likeli-
hood that allega-
tions of unlawful
retaliation will be
able to survive
defense motions
for summary
judgment.

Alito con-
curred only in the

holding that Burlington Northern
violated the law with respect to
White. He opined, however, that an
employer violates section 704 only
by taking employment-related ac-
tions that amount to illegal dis-
crimination under section 703.

While acknowledging that the
majority’s reading of the term “dis-
crimination” in section 704 was
more straightforward than his, he
objected that the Court’s decision
gave narrower protections to vic-
tims of discrimination under sec-
tion 703 than to victims of retalia-
tion under section 704. In contrast,
limiting section 704 to employment-
related actions, like section 703,
“harmonizes” the two provisions.

Moreover, he wrote, the majority’s
broader standard would “make a
federal case out of any small differ-
ence in the way an employee who

has engaged in protected conduct
is treated.” His narrower reading
would provide “an objective stan-
dard that permits insignificant
claims to be weeded out at the
summary judgment stage.”

Alito rejected the majority’s
concern that his reading would
subject employees to retaliation
outside the workplace, arguing
that an employer seeking to retali-
ate “is much more likely to do so
on the job,” and that some forms of
retaliation occurring outside the
workplace could still be consid-
ered employment-related.

Turning to the majority’s “reason-
able employee” test, Alito argued
that its “practical consequences . . .
strongly suggest that this test is not
what Congress intended.”

First, he noted that the extent 
to which the threat of retaliation
will deter an employee from exer-
cising statutory rights will depend
on the severity of the discrimina-
tion about which she wishes to
complain.

Second, he said the majority’s
test is too unclear to guide a judge
or jury—how many individual
characteristics of the specific
plaintiff, such as age and gender,
should the “reasonable employee”
be presumed to have? “Especially
in an area of the law in which stan-
dards of causation are already
complex, the introduction of this
new and unclear standard is un-
welcome.”

Alito only agreed with the ma-
jority that a jury could reasonably
find that Burlington Northern had
in fact engaged in retaliatory dis-
crimination against White, even
under his narrower reading of the
statute, by giving her duties that
were “by all accounts more ardu-
ous and dirtier” than those she
had before her complaint. ■

Mark Risk, principal of Mark Risk, PC,
in New York City, is a co-editor of LEL.

The plain language, the
statutory purpose, and the
practical consequences.

Casenote By Mark Risk

Alito Writes Separately in “Unanimous” Retaliation Decision
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Debates and street demonstrations
over immigration have dominated
the news so far in 2006. Virtually all
participants in the debate agree
that the immigration system needs
reform, but the consensus ends
there. Everything else, from fenc-
ing the border and recognizing
English as the national language to
establishing a temporary worker
program and granting amnesty to
illegal immigrants, generates dis-
agreement and controversy.

Although these debates largely
occur at the federal level, as Con-
gress considers comprehensive
immigration reform, the states
have not been mere sideline ob-
servers. To the contrary, state
courts have been drawn into the
immigration controversy to re-
solve a wide variety of state-law
cases that implicate the scope and
applicability of the U.S. Supreme
Court’s decision in Hoffman Plastic
Compounds v. National Labor Rela-
tions Board, 535 U.S. 137 (2002).

In Hoffman Plastic, the U.S.
Supreme Court ruled that an award
of backpay under the National
Labor Relations Act (NLRA) to 
“an undocumented alien who has
never been legally authorized to
work in the United States” was
“foreclosed by the federal immigra-
tion policy, as expressed by Con-
gress in the Immigration Reform
and Control Act of 1986 (IRCA).”
The foreign worker in Hoffman
Plastic had obtained his employ-
ment by providing fraudulent doc-
umentation to his employer, and
then had been discharged unlaw-
fully for engaging in conduct pro-
tected by the NLRA.

As a remedy for the employer’s
NLRA violation, the National Labor
Relations Board (NLRB) awarded
the worker backpay from the date
of his discharge. In rejecting the
NLRB’s backpay remedy, the
Supreme Court said that it is “im-
possible” under federal immigra-
tion law for an undocumented
worker to obtain employment in
the United States without some
party (either the employee or em-

ployer) violating federal law. The
Court concluded that the NLRB’s
remedy disregarded the federal im-
migration policies set forth in the
IRCA by awarding “backpay to an
illegal alien for years of work not
performed, for wages that could
not lawfully have been earned, and
for a job obtained in the first in-
stance by a criminal fraud.”

Although Hoffman Plastic arose
in connection with a federal admin-
istrative proceeding concerning a
federal claim, defendants in state
court cases defending claims aris-
ing under state law have seized on
the Court’s language to try to de-
feat a variety of claims brought 
by illegal immigrants. In the most
extreme version of this defense 

position, employer-defendants
have argued that an illegal worker
is not an “employee” for purposes
of protective legislation (such as
workers’ compensation statutes
and wage-and-hour laws), or other-
wise lacks “standing” to sue for
legal redress.

That defense argument has al-
most universally failed, especially
in the workers’ compensation con-
text. See, e.g., Design Kitchen and
Baths v. Lagos, 882 A.2d 817 (Md.
2005). Similarly, employer-defen-
dants have found little (if any) suc-
cess in arguing that an employee’s
unlawful status bars the employee
from recovering wages owed
under minimum wage or overtime
laws for work already performed.
See, e.g., Cabrera v. Ekema, 695
N.W.2d 78 (Mich. Ct. App. 2005).

In contrast to the general con-
sensus among state courts that an
unlawful worker is an “employee”
who can properly maintain em-
ployment-related claims, the
courts have reached divergent
opinions when the inquiry turns to

the scope or extent of permissible
recovery by an illegal worker. This
issue occasionally arises under
state antidiscrimination laws, with
at least one court ruling that the
employee’s unlawful status served
as a complete bar to monetary 
recovery. See Crespo v. Evergo Corp.,
841 A.2d 471 (N.J. App. Div. 2004).

Far more often, however, the
issue is raised in the context of a
personal injury claim brought by
an unlawful worker against a third
party, when the worker seeks to re-
cover damages for lost wages
(from the date of injury to the date
of trial) and lost earning capacity
(from the date of trial forward).
See, e.g., Rosa v. Partners in
Progress, 868 A.2d 994 (N.H. 2005). 

New York’s highest court recently
entered the immigration debate in
such a case. Balbuena v. IDR Realty
LLC, 845 N.E.2d 1246 (N.Y. 2006), in-
volved two cases consolidated in
the appellate court for decision.
The plaintiffs in both cases were
undocumented workers who 
alleged that they had been injured
while working on construction
sites owned or managed by the 
defendants. The defendants chal-
lenged the plaintiffs’ claims for lost
wages and lost earning capacity on
the grounds that those remedies
were indistinguishable from the
backpay award the Supreme Court
had rejected in Hoffman Plastic.

The lower court agreed in one
of the cases, concluding that the
worker was precluded from “claim-
ing lost wages derived from income
earned in the United States” but 
allowing the worker to recover
damages “based on income that
could be earned in the alien’s
home country.” In the other case, a
different lower court reached a
contrary conclusion, ruling that

The Immigration Debate in State Courts
By Timothy A. Gudas

“neither federal statutes nor Hoff-
man prohibits an undocumented
alien from recovering lost wages
[at United States wage rates] in a
personal injury action.”

In a 5–2 decision, New York’s
highest court ruled that Hoffman
Plastic was not controlling in the
state-law personal injury actions
and that the workers were not lim-
ited in their recovery of lost wages.
The court emphasized that there
was no evidence that these work-
ers had submitted false work-au-
thorization documentation to their
employers and further reasoned
that the workers themselves had
not violated federal law merely by
holding their jobs.

Although recognizing the “spir-
ited debate” and wide “variety of
judicial and academic opinions” on
the question of federal preemption,
the court concluded that allowing
full recovery by an unlawful worker
would not conflict with federal im-
migration law or policies. After all,
the court reasoned, a contrary
conclusion “would make it more 
financially attractive” for un-
scrupulous employers to hire ille-
gal immigrants and would “reward”
those employers who had already
knowingly done so.

The dissent in Balbuena, with
sound-bite directness, lamented
the majority’s determination that
“New York courts may award dam-
ages to compensate a plaintiff for
the loss of an opportunity to work
illegally.” According to the dissent,
such a conclusion was preempted
by federal law as expressed in Hoff-
man Plastic and was inconsistent
with state courts’ traditional re-
fusal to provide any relief to a par-
ticipant in an illegal bargain.

As the debate over immigration
reform continues to rage, the com-
peting policy views reflected in the
Balbuena opinions are likely to be
played out in Congress, in the
courts, and in the streets. ■

Timothy A. Gudas (tgudas@sulloway.
com) is a partner at Sulloway & Hollis
in Concord, New Hampshire.

State courts have been drawn into
the immigration controversy.



Family Responsibilities: New Twist on Gender Discrimination 
By Joan C. Williams, Cynthia Thomas Calvert, and Consuela A. Pinto

AA school psychologist received
outstanding performance reviews
until she became a mother. She
claimed that she was denied tenure
by supervisors who allegedly made
comments to her that it was “not
possible for [her] to be a good
mother and have this job” and
they “did not know how she could
perform her job with little ones.”
The Second Circuit, reversing sum-
mary judgment for the employer,
held that making stereotypical as-
sumptions about a mother’s com-
mitment to her job constitutes sex
discrimination, even if the mother
does not have evidence that simi-

larly situated fathers were treated
differently. Back v. Hastings on Hud-
son Union Free School District, 365
F.3d 107 (2d Cir. 2004), rev’d on
other grounds, 2005 U.S. App. LEXIS
28973 (2d Cir. 2005).

A woman’s supervisor admitted
that although she was qualified, he
did not consider her for a promo-
tion because she had children. He
assumed she did not want to relo-
cate her family. When she asked
why she was not promoted, the su-
pervisor allegedly stated, “Because
you have kids.” The plaintiff was
awarded over $1 million in damages

(later reduced). Lust v. Sealy, Inc.,
277 F. Supp. 2d 973 (W.D. Wis. 2003),
aff’d, 383 F.3d 580 (7th Cir. 2004).

A car salesperson with four chil-
dren alleged that her supervisor
was antagonistic toward her,
would not give her a set schedule,
and made comments about how
his wife did not have childcare
problems. He also kept notes on
her “offenses,” which he did not do
with other employees, and told her
she should “do the right thing” and
stay home with her children. He
added that as a woman with a family,
she would always be at a disad-
vantage at the dealership. The

case survived
summary judg-
ment and set-
tled immediate-
ly thereafter.
Plaetzer v. Bor-
ton Automotive,
Inc., 2004 WL
2066770 (D.
Minn. 2004).

These are
just a few no-
table examples
of the new bat-
tleground in
gender dis-
crimination—
family respon-
sibilities
discrimination
(FRD). Since
2000, there has
been a 300 per-
cent increase

in reported FRD cases (including
reported settlements and court de-
cisions). Plaintiffs have prevailed
in more than 330 such cases, and
at least 67 of those cases involved
verdicts in excess of $100,000.

Stereotyping is a key feature in
most FRD cases: FRD occurs when
an employee suffers an adverse ac-
tion that affects the terms and con-
ditions of her employment based
on unexamined biases about how
employees with family caregiving
responsibilities will or should act.
FRD can be very subtle. For exam-
ple, new mothers may miss out on

opportunities for advancement be-
cause their supervisors do not
mentor them or give them client
contact, assuming that they are
not as committed to their jobs or
reliable as they were before having
children. Employers also may as-
sume that mothers “should” be
home with their children and may
give them less-challenging assign-
ments that do not require long
hours or travel. FRD also can be
more blatant. Supervisors have
downgraded or harassed employees
who have become parents or taken
family-related leave, sometimes in
an effort to make them quit.

Preventing FRD lawsuits is the
key objective for management at-
torneys. An FRD prevention pro-
gram is much like a discrimination
or sexual harassment prevention
program. The critical steps include
providing awareness training,
adopting a nondiscrimination poli-
cy, reviewing personnel policies
and practices for potential prob-
lems, and establishing an effective
complaint mechanism.

FRD training should:

■ Inform supervisors that such
comments as “I don’t see how
you can be a good worker and a
good mother,” “don’t have a
baby if you want to get ahead
here,” and “men make better
employees because they don’t
take time off to have babies”
may be unlawful.

■ Emphasize that all personnel ac-
tions must be based on legiti-
mate business needs and indi-
vidual performance, not on
stereotypes and biases.

■ Discuss common biases about
working mothers as well as men
who take time off to care for
family members.

■ Discuss gender-based biases 
in evaluations (e.g., a man is 
assertive; a woman is aggressive;
attributing success to a man’s
skill but to a woman’s luck).

A sample model policy is available
online from The Center for Work-
Life Law, www.worklifelaw.org.

Attorneys representing employ-
ees in FRD cases must be prepared
to educate opposing counsel,
judges, and juries about FRD. In ad-
dition, selecting the correct cause
of action is challenging. While
there is no federal statute that ex-
pressly protects workers from ad-
verse employment actions based
on their family caregiving responsi-
bilities, there are several federal
statutes that can be used to pro-
tect these workers. The most com-
monly used statutes are Title VII,
the Pregnancy Discrimination Act,
and the Family and Medical Leave
Act. The Employee Retirement In-
come Security Act, Americans with
Disabilities Act, Equal Pay Act, and
Title IX also have been successful-
ly used to protect family care-
givers in the workplace. State and
local antidiscrimination laws and
common law causes of action,
such as tortious interference with
business relations and wrongful
discharge actions, also have been
used in FRD cases.

FRD is not a new cause of ac-
tion, and it does not create a new
protected class. Discrimination
against caregivers has always ex-
isted in the form of gender discrim-
ination. What is new is the under-
standing that adverse actions
taken against mothers and fathers
are not isolated, unfortunate inci-
dents but rather discrimination
based on stereotyped assumptions
about workers with family respon-
sibilities, and an increased aware-
ness among practitioners and
courts that this discrimination is
actionable.   ■

Joan C. Williams (williams@uchast
ings.edu) is a professor of law and di-
rector of the Center for WorkLife Law
at UC Hastings College of the Law in
California. Cynthia Thomas Calvert
is deputy director and general coun-
sel of the Center. Consuela A. Pinto
is senior counsel at the Center. Por-
tions of this article originally appeared
in the Women Lawyer’s Journal, Na-
tional Association of Women Lawyers,
Vol. 91, No. 2 (Winter 2006). 
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PPerhaps the most obvious sign of
the increasing diversity of the
American workplace—and the
challenges it poses—is the pres-
ence in the workplace of multiple
languages.

Major change inevitably poses
major challenges to the application
of existing legislation. How will em-
ployment discrimination law adapt
to the needs of the heterogeneous
workplace?

Hearkening back to the origins
of antidiscrimination laws in the
civil rights movement, courts have
tended to interpret these laws to
require employers to treat their
employees equally, based on their
skills and abilities, rather than
change their business practices to
create equal opportunities for all
employees to succeed, despite
their differences. With the possible
exception of laws requiring “rea-

sonable accommodations” (e.g., the
Americans with Disabilities Act and
the religion provisions of Title VII),
employers generally comply with
the antidiscrimination laws when
they refrain from distinguishing be-
tween employees based on their
membership in a protected class,
absent a good reason to do so.

Greater workplace diversity,
however, raises the question of
whether employees must conform
to workplace norms established
for a previous, more homogeneous
employee population. When an
employee’s conduct is a reflection
of her ethnicity or national origin,
may an employer lawfully require
her to conform to existing work-
place norms?

These questions are beginning
to come to the fore over employ-
ment policies that require employ-
ees to speak only English in the
workplace. These cases typically

involve members of a national or
ethnic minority (e.g., Hispanics)
who speak a common language
(e.g., Spanish) while on the job. In
January, Maldonado v. City of Altus,
433 F.3d 1294 (10th Cir. 2006), cre-
ated a circuit split over whether
such workplace policies violate
prohibitions on race and national
origin discrimination. In Maldonado,
the Tenth Circuit reversed a grant
of summary judgment upholding
the English-only policy imposed
for municipal employees of the City
of Altus, Oklahoma. The court re-
vived the bilingual Hispanic plain-
tiffs’ claims that the policy created
a hostile work environment in vio-
lation of Titles VI and VII’s bans on
race and national origin discrimina-
tion and constituted intentional dis-
crimination under 42 U.S.C. § 1981. 

Cases considering English-only
policies initially treated use of lan-

guage as a voluntary
act and characterized
the adverse employ-
ment action as legiti-
mately based on the
employee’s disregard
of an employer’s
order. Subsequent liti-

gation and scholarship focused on
whether switching from one lan-
guage to another is truly voluntary.
Under this analysis, if speaking
English rather than Spanish is vol-
untary, then complying with the
employer’s policy is merely a matter
of obeying a rule. If it is not, howev-
er, then language use is, in essence,
an “immutable” characteristic and
the English-only policy places bilin-
gual employees at an impermissi-
ble disadvantage in the workplace.

Maldonado took a completely
different tack. In holding that the
policy alone could create or con-
tribute to a hostile work environ-
ment, the court steered clear of
any distinction between the volun-
tary or involuntary nature of speak-
ing Spanish rather than English. It
also rejected the argument that the
English-only policy treated bilin-
gual Hispanic employees identical-
ly to other employees because

every employee was required to
abide by the policy.

Instead, Maldonado focused on
the connection between the plain-
tiffs’ minority status and their
Spanish-language abilities. Empha-
sizing the stigmatic effect of the
language prohibition on the His-
panic employees, the court recog-
nized a potential discrimination
claim on that basis: “the very fact
that the City would forbid Hispanics
from using their preferred language,”
without a legitimate purpose for
the restrictions, “could reasonably
be construed as an expression of
hostility to Hispanics.” Rather than
focusing on whether the bilingual
employee was capable of comply-
ing with the rule, the court focused
on the effect of constraining this
group of employees from conduct
that they and other employees
perceived as related to their race
and ethnicity.

The employees’ perceptions
that they were treated as “second-
class citizens” and the evidence of
ethnic taunting about the policy
contributed to the court’s decision
that the plaintiffs were entitled to a
trial. The court analogized the poli-
cy’s impact on the Hispanic employ-
ees to the “extreme discomfort” 
resulting from a policy “requiring
each employee to wear a badge
noting his or her religion,” even if
“no co-worker utters a word on the
matter.”

Maldonado’s unprecedented em-
phasis on the stigmatic effect of an
English-only policy meant that the
court turned its focus from the
plaintiffs’ case to the employer’s ra-
tionale for the policy. “The less the
apparent justification for mandat-
ing English, the more reasonable it
is to infer hostility toward employ-
ees whose ethnic group or nation-
ality favors another language.”

What is the import of Maldonado’s
approach? Maldonado focuses on
the connection between the em-
ployees’ conduct and their nation-
al origin/race. It recognizes stig-
matic effects of the English-only
policy and the employer’s fore-

knowledge of those effects. In
doing so, Maldonado avoids the
equal treatment/equal opportunity
debate and the question of
whether an employee can control
her ethnicity-related conduct.

Instead, Maldonado treats speak-
ing Spanish as a marker of ethnicity.
The preference for Spanish and the
act of speaking it set certain minor-
ity employees apart in the same
way that skin color or religion does.
A policy premised on that feature,
though applying to all employees
and conceivably affecting non-His-
panic Spanish-speaking employees,
nevertheless provides the basis for
a discrimination claim.

Maldonado’s approach contains
the seeds for a transformation in
the approach to employment ac-
tions based on employee conduct
related to minority status. This 
approach would embrace the idea
that employers may not require
employees to adhere to ethnically
dominant norms of workplace be-
havior without sufficient justifica-
tion. It could potentially limit the
scope of an employer’s control
over its employees’ workplace
conduct and compel closer scruti-
ny of the reasons usually given for
such rules: coworker and cus-
tomer discomfort, monitoring of
employee performance, encour-
agement of employee confor-
mance to perceived U.S. cultural
standards, and safety issues.

Where is this new inquiry likely
to take us? Will it address employ-
ment decisions based on wearing
head or face coverings while on
the job? Could it result in greater
scrutiny of employment actions 
relating to an employee’s accent or
grammatical idiosyncrasies? A lower
tolerance for rationales based on
coworker or customer preferences
or discomfort? Only time—and our
cultural tradition of case-by-case-
reasoning—will tell.   ■

Juliet Stumpf (jstumpf@lclark.edu)
is an associate professor of law at
Lewis & Clark Law School in Portland,
Oregon.

English-Only Cases: Litigating the Diverse Workplace
By Juliet Stumpf

The Tenth Circuit takes a
completely different tack.



WWhen an Afghan-American col-
league in Dechert LLP’s Washing-
ton, D.C., office approached R.
Michael Smith in 2003 about a proj-
ect organized by the United Na-
tions and the American Bar Associ-
ation to assist in preparing a legal
code for the Islamic Republic of
Afghanistan, Smith immediately
volunteered.

“When I graduated from college,
I wanted to join the Peace Corps,
but I had a very low draft number
so I ended up in the Marine Corps,”
explains Smith, now a member at
Gordon, Feinblatt, Rothman, Hoff-
berger, & Hollander in Baltimore. “I
have always been interested in
doing international work.”

Smith offered to prepare a labor
code, and he organized a team with
Sandra Polaski of the Carnegie En-
dowment for International Peace,
Sarah Cleveland of the University
of Texas Law School, and J.H. “Rip”
Verkerke of the University of Vir-
ginia Law School.

The team began by reading what
they could find about Afghanistan
and Islam and obtaining any
Afghani labor and employment
laws already on the books and
translating them into English from
Dari, the country’s official lan-
guage. It was not easy. The Taliban
government had destroyed all of
Afghanistan’s law school libraries,
judges did not have copies of the
laws, and there was no bar associa-
tion. In fact, only about ten lawyers
were practicing in Kabul, a city of
two million people.

Smith traveled to Afghanistan
with 11 other American lawyers in
May 2003 to get a sense of life in the
Afghan workplace and to meet with
government officials. The minister
of labor made clear that he wanted
the new labor laws to be more mod-
ern than in neighboring Islamic
countries to show the international
community that Afghanistan’s laws
were at the forefront of contempo-

rary legal thought. This meant—
among other things—strong prohi-
bitions against employment dis-
crimination.

Smith returned to Kabul in 
January 2004 with a labor code
drafted by his team. He spent ten
days going over the draft line by
line with the members of a task
force appointed by the minister 
of labor.

The draft, which now awaits for-
mal approval by the Afghan parlia-
ment, includes concepts familiar to
American lawyers but is hardly a
recasting of U.S. law. Among its
provisions:
■ Employers may not discrimi-

nate based on “race, color, gen-
der, religion, ethnicity, national
origin, age, family status, dis-
ability, political opinion, or 
political or tribal affiliation.”

■ A labor tribunal will decide
claims of wrongful employment
practices and may award rein-
statement, back pay, and attor-
ney fees.

■ Employees may form unions;
employers must bargain in
good faith; and the parties must
execute written collective bar-
gaining agreements setting
forth all agreed-upon terms. 
As an alternative to forming a
union, workers may elect a
shop steward to bargain with
their employer.

■ Workers may strike after a se-
cret ballot majority vote, except
over matters of contract inter-
pretation or matters pending
before the labor tribunal. The
workers and the employer will
negotiate the minimum service
needed to maintain the employ-
er’s facility and equipment dur-
ing the strike, and the workers
must provide that staffing. Em-
ployers may not temporarily or
permanently replace workers
during a lawful strike.

■ Individual employment con-

tracts must be for one year or
more, subject to early termina-
tion for serious misconduct or
inability to perform job duties.
An employer may eliminate a
job due to adverse financial cir-
cumstances. Severance pay is
required, with the amount de-
pendent on length of service.

■ The minister of labor will estab-
lish minimum wages. Overtime
must be paid after ten hours per
day or 48 hours per week, with
stricter rules for younger work-
ers or hazardous, underground,
or night work. Employers must
grant paid vacations of at least
one-and-a-half days per month
of service.

■ An employee confronted with a
condition that she reasonably
believes will expose her to risk
of serious injury may cease
working without penalty or loss
of pay.

Smith’s work on the labor code
led to other opportunities. The
Center for Constitutional Rights
approached him to assist in repre-
senting Afghans held by the U.S
government at the detention facili-
ty at Guantanamo Bay, and
Dechert agreed to establish a team
of six lawyers to do so. “The U.S.
government permits attorneys to
meet with detainees only if they
have a signed letter of representa-
tion,” Smith explained, “but if you
can’t meet them, you can’t get
their signature on a letter—a real
catch-22.” The Habeas Corpus Act
permits family members to author-
ize representation, so Smith made
his third trip to Afghanistan in 
February 2005, seeking out family
members to tell them what would
be done for the detainees and to
get their signatures.

Dechert, which gave Smith its
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Profile By Mark Risk

Mike Smith in Afghanistan

continued on page 10

Mike Smith with the family of Ambassador Abdul Salam Zaeef, who was the Tal-
iban’s ambassador to Pakistan. Pakistan revoked Zaeef’s diplomatic status then
escorted him to the Afghan/Pakistan border where he was arrested by U.S.
troops. He was imprisoned at Guantanamo Bay for four years but was released
last fall in a bid to encourage former Taliban supporters to participate in 
elections for the Afghan parliament. Erica Hovani (left), an associate at Dechert
LLP, accompanied Smith. 
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Section News

Calling All Law School Coordinators
The Section created its Outreach to Law Students program to encourage law students to consider practicing
labor and employment law. Part of the Section’s diversity and marketing initiatives, the program also is de-
signed to increase law student membership in the Section.

Working with career placement administrators, student leaders, and labor and employment faculty at various
law schools, Section outreach coordinators have held receptions and discussion panels for law students interested
in LEL. Each academic year, Section coordinators arrange outreach programs at 15 to 20 law schools, enabling
the Section to reach nearly 1,000 students. The lively and well-attended panel discussions have assisted many law
students in focusing their career plans and approaching job searches realistically.

The Section also has initiated a pilot program appointing law student liaisons to standing committees. The
Employee Benefits, Equal Employment Opportunity, and Employment Rights and Responsibilities Committees
have encouraged their law student liaisons to participate in Section activities, including midwinter meetings, 
authoring articles for the committee newsletters, and establishing LEL groups at their law schools.

In August 2006, the Section leadership will appoint Section members as 2006–07 outreach coordinators for
law schools across the country. You need not be an alum of the law school to be appointed. Many successful co-
ordinators are simply interested LEL attorneys practicing in the school’s geographic area. With the assistance
of Section staff and the pattern of many successful prior outreach panels, the volunteer time commitment is
minimal, but the benefits for the law students and the Section are great.

To become a law school outreach coordinator, contact Task Force Co-Chairs Nora Macey (nmacey@macey
law.com), Loretta Attardo (lattardo@aol.com), or T. Warren Jackson (warren.jackson@directv.com) or the Section
office and let us know the law school with which you would like to coordinate.

Section’s New Orleans Project Seeks Contributions, Volunteers

The Section’s efforts to solicit con-
tributions to the Post Hurricane
Katrina-Rita Information Fund for
the New Orleans Public Library
(NOPL) System are continuing,
with an intensive summer campaign
to raise another $50,000.

At the Section Council’s spring
meeting in early May, Howard
Shapiro, the Section’s immediate
past chair and a resident of New
Orleans, and others spoke about
the persistence of the tragic cir-
cumstances there. The Council ap-
proved a strategy for institutional
fund-raising, directed to the heads
of labor and employment law de-
partments in our members’ firms
and organizations.

The Section hopes to raise at
least $100,000 to provide the resi-
dents of New Orleans with books,
periodicals, computers, and other
sources of information about a
broad range of legal issues and re-
sources, including local, state, and

federal agencies; health systems
and providers; housing; education
and training programs; civil rights;
the environment; and programs for
the elderly and disabled and for
disadvantaged youth.

The Section already has deliv-
ered two checks to the NOPL. On
February 21, 2006, a check in the
amount of $25,000 from Section
funds was presented for use at the
Children’s Resource Center for
books, software, and other educa-
tional equipment. The next $25,000
of contributions will be used at the
NOPL’s Business and Science Sec-
tion Support Centers to provide in-
formation about health care, train-
ing, jobs, and career opportunities.

The focus of the third round of
fund-raising is the rebuilding effort
at the Alvar Street Branch of the
NOPL, which serves parts of the
Ninth Ward and other areas that
were devastated by the storm. The
historic library has been restored
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and preserved over time by the
neighborhood it serves. Our con-
tributions will go to the reading
materials and information sources,
while others donate physically to
rebuild the branch.

If you are interested in contribut-
ing to the fund, know of others who
might be interested, are willing to
make a presentation about the
fund to a professional group you
belong to, or want to assist in con-
tacting firm, union, and other orga-
nizational leaders about an institu-
tional contribution, please contact
Judy Stofko at stofkoj@staff.abanet.
org, and she will put you to work.

All contributions go directly to
the NOPL. Credit card contribu-
tions can be made online at www.
abanet.org/labor/infofund.html. You
may contribute in honor or in mem-
ory of an individual, and we will 
acknowledge those contributions
both to the donor and the honoree.

The generosity of the Section

and its members in support of this
critical project is much appreciat-
ed by the library board and by
those who depend on the public li-
brary system for their information,
access to services and employ-
ment, and the joy of reading.   ■

Scholarship Fund 
in Memory of 
Butch Powell
The Section has established a
scholarship fund in memory of
Charles A. “Butch” Powell III, ad-
ministered through the Section’s
ABA Fund for Justice and Educa-
tion Program’s Support Fund. The
form for contributions is on the
Section website at www.abanet.
org/labor/forms/powell_ scholar
ship_fund.pdf or can be obtained
from Judy Stofko in the Section
office at 312/988-5813.

Butch was an advocate of
democracy, diversity, and ex-
pansion of the Section, frequent-
ly reminding us that we need to
broaden membership of the
Section to include all who prac-
tice in our field. He was a strong
supporter of participation in
Section activities by women and
minorities. A fitting way to
honor Butch’s memory is to
provide funds to support such
participation by those Section
members not otherwise able to
participate. 

The funds will be dispensed
for registration fees for CLE
events and committee meetings,
travel and lodging expenses for
attendance at Section meetings,
ABA and/or Section dues, and
the like. Once the fund has re-
ceived sufficient contributions,
application forms for scholar-
ship grants will be made avail-
able on the Section’s website.



Nance Named Law Dean at Arkansas
The University of Arkansas has named Professor Cynthia Nance, co-chair
of the Section’s Ethics and Professional Responsibility Committee, as
dean of its law school. The law school conducted a nationwide search for
a dean following the sudden death of Dean Richard B. Atkinson last sum-
mer. Nance, an internal candidate, was its unanimous choice.

Nance, who also co-chairs the Section’s Equal Opportunity in the
Legal Profession Committee, was named the Arkansas Bar Association’s
Outstanding Lawyer-Citizen in 2005. Her mentor-mentee relationship
with Arkansas management lawyer Phillip Lyon was the subject of a pro-
file in the Fall 2003 issue (Vol. 32, No. 1) of LEL.
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Can firefighters Bill and Fannie
prove that requiring them to
work on separate shifts at differ-
ent fire stations because they are
married is discriminatory and
unfair when it means they are at
home together only ten days
each month? 

Can the City of Bombero prove
that the tragic events that cost
the lives of father and son fire-
fighters justify the city’s rule that
family members may not be as-
signed to the same shift?

To answer these questions in a
trial applying the Federal Rules of
Evidence and Civil Procedure, the
Section of Labor and Employment
Law has invited students from law
schools in California, Arizona,
Nevada, Illinois, Indiana, Wisconsin,

New York, New Jersey, Pennsylvania,
Maryland, Virginia, Delaware, and
Washington, D.C., to participate in
the 2006 Student Trial Advocacy
Competition. The competition will
take place during the first and sec-
ond weekends of November 2006
in Los Angeles, Chicago, New York,
and Washington, D.C. This year’s
competition will present student
advocates with a compelling mari-
tal status discrimination fact pat-
tern in a public safety context.

As in past competitions, teams
will consist of four students. In
each trial round, two team mem-
bers are advocates and two are
witnesses. In subsequent rounds,
the students change places as ad-
vocates and witnesses. During
each trial, each student advocate
conducts a direct and a cross-ex-
amination and presents either an
opening statement or closing argu-

New York and Chicago Regions Join Student Trial Advocacy Competition

Section CLE Expands by Phone and Email 

A principal benefit of Section membership is access to the work product
of its committees—the programs and papers about recent decisions and
other hot topics and suggestions about how labor and employment
lawyers can respond effectively to new developments. Active members
know that the standing committees’ midwinter meetings offer the Sec-
tion’s most concentrated sources of substantive content, presenting
demonstrations of practical skills and techniques, panel discussions in-
volving experts and judges, and scholarly, insightful papers reviewing 
recent developments and analyzing best practices. The Section is explor-
ing ways to deliver these dynamic programs to members who cannot 
attend the midwinter meetings.

“Best of” Teleconferences
The standing committees have been working with the Section’s CLE and
Marketing Committees to identify which midwinter meeting programs
are of greatest interest to all LEL members. In fall 2005, the Section intro-
duced the “Best of the Midwinter Meetings” Teleconference Series. More
than 1,000 Section members joined these live teleconferences to hear
and participate in programs that were recognized as the best 2005 mid-
winter presentations. Section members can earn CLE credits through
these programs, and several lawyers can listen to a program on a single
speaker phone (although members must register individually to receive
CLE credit). All programs run from 1:00 to 2:30 p.m. EST. The 2006 sched-
ule is at the right. For more information and to register, visit
www.abanet.org/labor or contact the Section office at 312/988-5813. 

“Email Alerts” and “Hot Topic Email Updates”
The Section has begun providing its members with another way to share
in the expertise and analytical insights on display at the midwinter meet-
ings. Beginning this summer, members will receive “Email Alerts” and
“Hot Topic Email Updates.” These concise emails will provide members

Teleconference Tuition

ABA Member Nonmember Section Young Government
Member Lawyer Discount

Individual $125 $150 $85 $75 $85

4-Pack $395 $475 $306 $235 $275

All 8 $795 $950 $544 $475 $545

with prompt information and analysis regarding new decisions, regulatory
and legislative developments, and other current issues. They will provide
helpful links to in-depth materials, court opinions, Federal Register publica-
tions, and the like. The email authors will be Section members who spoke
at midwinter meeting programs about their areas of expertise. The Sec-
tion invites members to offer feedback and comments concerning the
alerts and updates, as well as suggestions for future topics.

2006 “Best of the Midwinter Meetings”Teleconference Series

September 13 Workplace Violence—When Tempers Flare:A Close Look at 
This Escalating Problem

September 27 Discovery in an Electronic Age: Best Practices in E-Discovery 
Post-Zubulake and in the Shadow of New Federal Rules

October 11 Bias in the Legal Profession—Et Tu, Brute? Understanding and 
Correcting a Pernicious Problem

October 25 Concerted Activity in the Non-Union Setting: Is It Always Lawful?

November 8 ADA and FMLA—Using Medical Experts Effectively

November 15 New Frontiers in the Electronic Age: Blogging, the Internet, and 
E-mail and Electronic Remedies

December 8 The Handling of Work-Family Conflict Issues in Grievance Arbitration

December 13 Legal and Ethical Considerations in the World of the Internet

ment. A “judge” and “jury” of expe-
rienced Section litigators score the
performances and provide con-
structive comments on each stu-
dent’s performance.

As the competition grows into
new regions throughout the na-
tion, more Section volunteers are

needed to serve as judges and
evaluators. If you would like to
spend a few hours observing and
offering feedback to aspiring advo-
cates who soon will be your future
colleagues and opposing counsel,
please contact Chris Meacham at
meachamc@staff.abanet.org. ■

M

^
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Afghanistan
continued from page 7

Samuel E. Klein Award for excep-
tional pro bono activities, has con-
tinued the Guantanamo pro bono
project despite Smith’s departure
from the firm in late 2005.

Inspired by Smith’s activities,
his alma mater Colgate University
established Project Afghanistan in
partnership with the University of
Kabul. The project works to improve
the faculty and computer science
curriculum and install a computer
network that will enable the Uni-
versity of Kabul to communicate
with colleges and universities in

other nations. Smith and others
are currently seeking foundation
funding to support this project.

Smith is optimistic about the
chances of the new democratic
Afghanistan. “The Afghans have
tremendous resilience,” he said.
“They have endured 25 years of
nonstop civil war and foreign inva-
sion and have bounced back. The
people are remarkably open to
new ideas, very hard working, and
remarkably tolerant of differences.”

Smith says his Afghanistan work
has broadened his horizons. “When
I hear someone mention ‘the Muslim
world,’ I pay no attention. The
Muslim world is as pluralistic and

in managing their operations. A
contrary standard, according to
the Court, would “constitutionalize
the employee grievance” by involv-
ing federal courts in communica-
tions between government em-
ployees and their supervisors in
the course of business.

In a dissenting opinion joined by
Justices John Paul Stevens and
Ruth Bader Ginsburg, Justice
David Souter suggested that a gov-
ernment employee should be enti-
tled to First Amendment protec-
tion under the Pickering/Connick
analysis if he “speaks on a matter
of unusual importance and satis-
fies high standards of responsibili-
ty.” The dissent argued that the
Court’s ruling creates an illogical
state of affairs in which a public
employee has greater protection
making the identical protests 
outside the workplace, where the
speech is subject to Pickering/
Connick balancing, than within his
agency’s chain of command.

“[I]t is senseless to let constitu-
tional protection for exactly the
same words hinge on whether they
fall within a job description,” wrote
Justice Stevens in a separate dis-
senting opinion. “Moreover, it
seems perverse to fashion a new
rule that provides employees with
an incentive to voice their con-
cerns publicly before talking

First Amendment 
continued from page 1

frankly to their superiors.”
In a separate dissent, Justice

Stephen Breyer declined to advo-
cate Justice Souter’s suggested
framework. Instead, he reasoned
that Ceballos’s speech was pro-
tected because, as an attorney, he
had special ethical and constitu-
tional obligations to speak under
certain circumstances.

Section Secretary Professor
Robert Rabin of Syracuse University
Law School views the Court as
“unanimous in not wanting to give
very much protection to govern-
ment employees in speech related
to their jobs. Souter’s dissent sets
a pretty high bar, saying an em-
ployee won’t prevail in the Picker-
ing balancing unless he speaks on
a matter of unusual importance
with a high standard of responsi-
bility. And Breyer thinks that even
this isn’t enough protection for the
government.”

“Ceballos just sends the wrong
signal,” he said. “The case came
down just after the Enron convic-
tions, and in the face of astonishing
levels of incompetence in our gov-
ernment. Shouldn’t we be encour-
aging more and not less reporting
up by government employees?”

Other commentators disagreed.
“On the facts, the outcome is right,”
said Professor James Blumstein of
Vanderbilt University Law School,
analogizing to reasonable time,
place, and manner restrictions that
are a staple of First Amendment 
jurisprudence. Blumstein said that

a contrary standard would encour-
age employees to take issue with
their supervisors, “potentially
politicizing disagreements on the
job site within the bureaucracy.”

Section Secretary-Elect Professor
Christine Cooper of Loyola Univer-
sity Law School in Chicago said
that the case presented the Court
with a “tough call” and that “the
delicate balancing required by the
dissenting opinions may be too
costly for our judicial system and
for the search for truth and effi-
ciency in government operations.”

Nevertheless, Cooper said the
Court “chose the easy way to clear
court dockets by saying that public
employees never have constitution-
al protection for statements made
pursuant to their official duties.”

Immediate Past Section Secre-
tary Sam Estreicher, professor at
New York University School of Law
and of counsel to Jones Day in New
York, believes “the implications of
the decision are overstated. It will
be fairly easy for an employee who
wishes to vent his disagreement to
do so in a manner that is distinct
from purely job-related communi-
cations, which would also put the
employer on notice.”

“Moreover,” said Estreicher, “as
the Court assumed, public employ-
ees in most states are protected by
whistle-blower statutes and public
policy tort actions when clearly
opposing the illegality, or perceived
illegality, of their employer’s actions.”

Yale University Law School Pro-

fessor Jack Balkin argued that a
government employee who ex-
presses concerns in a public forum
would become a “pariah” within his
organization. Writing on SCOTUS-
blog, Balkin said Ceballos places
public employees in a catch-22 and
that “the effect of the Court’s deci-
sion is to create very strong incen-
tives against whistle-blowing of
any kind.”

Justice Kennedy’s opinion sug-
gests, “A public employer that
wishes to encourage its employees
to voice concerns privately retains
the option of instituting internal
policies and procedures that are
receptive to employee criticism.
Giving employees an internal
forum for their speech will dis-
courage them from concluding
that the safest avenue of expression
is to state their views in public.”

One important question raised
by Souter’s dissent and left unan-
swered is whether Ceballos would
apply to public college and univer-
sity professors, whose writing and
speech are part of their official du-
ties. Kennedy’s decision recog-
nizes this concern, acknowledging
that there is “some argument that
expression related to classroom in-
struction implicates additional con-
stitutional interests.” The Court,
however, chose to leave that issue
for another day.   ■

David L. Johnson (dljohnson@miller
martin.com) is a partner at Miller &
Martin in Nashville, Tennessee.

diverse as the Judeo-Christian
world. To say ‘Afghanistan is a
Muslim country’ is to say nothing
of any real significance.”

“I am a Catholic,” said Smith,
“and I believe in the saying of the
Christophers about the effect of
one person lighting a candle. If you
are willing to roll up your sleeves,
stay focused, be flexible, be open
to new ideas, and set aside your
preconceptions, you can accom-
plish much with limited resources—
and make a difference in what a lot
of individuals will experience. That
is especially true in a place like
Afghanistan.”

“Lawyers get a bad rap,” he

said. “There are hundreds of
lawyers in the U.S. representing
these Guantanamo detainees, not
necessarily because they think
they are innocent, but because
they believe that, as attorneys and
as citizens, we ought to stand up
for our nation’s belief in the rule of
law, due process, and respect for
individual rights—values that our
government espouses but some-
times seems willing to ignore.”

Smith has one recommendation
for lawyers, young and old. “A law
degree equips you to do so many
good things. Be open to unexpect-
ed opportunities and going down
different paths.”   ■
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Order #1432-ABALE
List Price:$415.00/Section Member Price:$311.25

Employment Discrimination Law,3rd Edition
Order #0791-ABALE (2 volumes)
List Price:$445.00/Section Member Price:$333.75

2002 Cumulative Supplement
Order #1305-ABALE
List Price:$235.00/Section Member Price:$94.00

Employment Termination: Rights and Remedies,2nd Edition
Order #0730-ABALE
List Price:$145.00/Section Member Price:$108.75

2003 Supplement 
Order #1184-ABALE
List Price:$115.00/Section Member Price:$46.00

Equal Employment Law Update
Spring 2006 Edition (3/01–3/03,with Supreme Court cases current through January 2006)
Order #1544-ABALE
List Price:$225.00/Section Member Price:$168.75 NEW!

Also available:
Spring 2005 Ed. (#1525-ABALE,Section Price $168.75)
Spring 2000 Ed. (#1235-ABALE,Section Price $101.25)
Spring 1998 Ed. (#1138-ABALE,Section Price $71.25)
Summer 1996 Ed. (#1031-ABALE,Section Price $56.25)

The Fair Labor Standards Act
Order #1108-ABALE
List Price:$580.00/Section Member Price:$435.00

2005 Cumulative Supplement
Order #1509-ABALE
List Price:$175.00/Section Member Price:$70.00

The Family and Medical Leave Act NEW!
Order #1290-ABALE
List Price:$345.00/Section Member Price:$258.75

How ADR Works 
Order #1253-ABALE
List Price:$155.00/Section Member Price:$116.25

How to Take a Case Before the NLRB,7th Edition
Order #1183-ABALE
List Price:$385.00/Section Member Price:$288.75

2005 Cumulative Supplement
Order #1538-ABALE
List Price:$215.00/Section Member Price:$86.00

International Labor and Employment Laws, Volume I, 2nd Edition
Order #1390-ABALE
List Price:$400.00/Section Member Price:$300.00  

2005 Cumulative Supplement
Order #1510-ABALE
List Price:$145.00/Section Member Price:$58.00  

International Labor and Employment Laws, Volume II, 2nd Edition
Order #1451-ABALE
List Price:$445.00/Section Member Price:$333.75  

2005 Supplement
Order #1500-ABALE
List Price:$145.00/Section Member Price:$58.00

Labor Arbitration:Cases and Materials for Advocates
Order #1036-ABALE
List Price:$45.00/Section Member Price:$36.00

Labor Arbitration: A Practical Guide for Advocates
Order #0635-ABALE
List Price:$55.00/Section Member Price:$44.00

Labor Arbitrator Development: A Handbook
Order #0430-ABALE
List Price:$55.00/Section Member Price:$44.00

Labor Union Law and Regulation
Order #1352-ABALE
List Price:$225.00/Section Member Price:$168.75

2005 Supplement
Order #1454-ABALE
List Price:$165.00/Section Member Price:$66.00

Occupational Safety and Health Law,2nd Edition
Order #1239-ABALE
List Price:$265.00/Section Member Price:$198.75

2004 Supplement
Order #1425-ABALE
List Price:$155.00/Section Member Price:$62.00

The Railway Labor Act,2nd Edition  
Order #1323-ABALE
List Price:$425.00/Section Member Price:$318.75

Tortious Interference in the Employment Context:
A State-by-State Survey
Order #1431-ABALE
List Price:$315.00/Section Member Price:$236.25

2006 Supplement NEW!
Order #1558-ABALE 
List Price:$175.00/Section Member Price:$70.00 

Trade Secrets: A State-by-State Survey,3rd Edition NEW!
Order #1573-ABALE (Due September 2006)
List Price:$425.00/Section Member Price:$318.75

Wage and Hour Laws: A State-by-State Survey
Order #1397-ABALE
List Price:$325.00/Section Member Price:$243.75

2005 Supplement
Order #1499-ABALE
List Price:$185.00/Section Member Price:$74.00

*Employee Benefits Law is available electronically as part of BNA’s 
Benefits Practice Center. Call 1-800-372-1033 for more information.
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Calendar of Events

For more information on any of these
events, please contact the Section 
office at 312/988-5813 or check 
the Calendar of Events page at www.
abanet.org/labor/calendar.html.

January 25–27
State & Local Government Bargain-
ing & Employment Law Committee
Midwinter Meeting
Fairmont Mayakoba
Riviera Maya, Mexico

February 7–10
Employee Benefits Committee 
Midwinter Meeting
Westin Mission Hills Resort
Rancho Mirage, California

February 11–14
ADR in Labor & Employment Law
Committee Midwinter Meeting
Naples Grande Resort & Club
Naples, Florida

February 17–19
Ethics & Professional Responsibility
Committee Midwinter Meeting
Las Brisas Las Hadas
Manzanillo, Mexico

February 21–23
Federal Labor Standards Legislation
Committee Midwinter Meeting
Las Brisas Las Hadas
Manzanillo, Mexico

February 27–March 2
Occupational Safety & Health Law
Committee Midwinter Meeting
Naples Grande Resort & Club
Naples, Florida

February 27–March 2
Workers’ Compensation Committee
Midwinter Meeting
Naples Grande Resort & Club
Naples, Florida

March 4–7
Development of the Law Under the
NLRA Committee Midwinter Meeting
Mauna Lani Bay Hotel
Kohala Coast, Hawaii

March 7–10
Practice & Procedure Under the
NLRA Committee Midwinter Meeting
Mauna Lani Bay Hotel
Kohala Coast, Hawaii

March 7-9
Railway & Airline Labor Law
Committee Midwinter Meeting
The Charleston Place
Charleston, South Carolina

March 21–24
National Conference on Equal
Employment Opportunity Law
The Charleston Place
Charleston, South Carolina

March 27–31
Employment Rights & 
Responsibilities Committee 
Midwinter Meeting
Royal Sonesta Hotel
New Orleans, Louisiana

May 13–18
International Labor Law 
Committee Midyear Meeting
Rome, Italy

Get involved! New Orleans Pro Bono (p. 2), 
New Orleans Fund-Raising Project (p. 8), Law School Outreach (p.8),
Student Trial Advocacy Competition (p. 9)

Labor
Employment 

Law
AND

2006 2007
October 20
Federal Labor Standards Legis-
lation Committee Fall Meeting
Morgan Lewis & Bockius LLP
Washington, D.C.

October 27–29
Fall Council Meeting
Ritz-Carlton Montréal
Montréal, Québec

November 4–5
Trial Advocacy Competition
Los Angeles, California

November 11–12
Trial Advocacy Competition
New York, New York

November 11–12
Trial Advocacy Competition
Washington, D.C.

November 18–19
Trial Advocacy Competition
Chicago, Illinois


