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In April California Gov. Arnold
Schwarzenegger signed a compre-
hensive workers’ compensation re-
form package that was strongly
supported by the California Cham-
ber of Commerce and other em-
ployer groups. The hope is not
only that the package will cut the
cost of doing business in Califor-
nia, but that it also will provide an
incentive for employers to stay in,
or move operations to, California.
If the legislature had not acted on

California Passes Workers’ 
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the package, similar measures
would have been the subject of a
referendum ballot measure that
was scheduled for November 2004.

In his campaign, Gov.
Schwarzenegger made workers’
compensation reform a center-
piece of his economic revitaliza-
tion program. In his State of the
State Address delivered in January,
the governor noted: “California
employers are bleeding red ink
from the workers’ comp system.

ANNUAL MEETING
JUST AROUND 
THE CORNER

There is still time to register
for the Section’s most 

important and well-attended
meeting of the year! 

Although the early-bird regis-
tration deadline has passed,
on-site registrations will be

taken at the ABA Headquar-
ters in the Georgia World

Congress Center in Atlanta.

With the exception of the 
“Basics” programming, 
Section programs will be 

presented at the 
Hyatt Regency Atlanta, 

August 7-10. To view the 
current schedule of events,
visit www.abanet.org/labor

under “Don’t Miss it” 
on the homepage.

If you have a question on your
registration, please call I.T.S.

at 800/421-0450.

Our high costs are driving away
jobs and businesses.”

The Chamber of Commerce list-
ed workers’ compensation reform
as the top priority of employers in
the state. According to the Workers’
Compensation Insurance Rating
Bureau, in 1973 the average em-
ployer in California spent $1.96
per $100 of payroll on workers’
compensation costs. By 2003, that
same employer spent $6.33 per
$100 of payroll, an increase of
more than 300 percent. During the
past five years, costs have sky-
rocketed by 136 percent. Double-
digit increases in workers’ com-
pensation insurance premiums
are not uncommon, and many 
employers face annual increases
that are even higher. 

The main proponents of the re-
form package were employer
groups that formed the Workers’
Compensation Action Network
(WCAN). WCAN and its members
lobbied state lawmakers contend-
ing that only a major overhaul of
the state’s workers’ compensation
system could give employers
meaningful relief, contending that,
without it, thousands of jobs
would be lost.

continued on page 5
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TThe Section continues to have a busy and productive year. Recently, we 
celebrated Government Service Week by hosting two receptions in Wash-
ington, D.C., to honor government lawyers who practice in the area of labor
and employment law. The reception at the National Labor Relations Board
(NLRB) offices included attorneys from FMCS, FLRA, MSPB, as well as the
NLRB. Approximately 150 attorneys attended the event, and John Higgins
and I made brief comments. The reception at the EEOC Conference Center
attracted approximately 70 attorneys from the EEOC, DOL, and DOJ and fea-
tured comments from EEOC Vice Chair Naomi Earp and Section Chair-Elect
Howard Shapiro. Based on the enthusiasm and positive feedback, we have
agreed to hold these receptions annually. In addition, our Outreach to 
Government Lawyers and Academicians Task Force is going to plan and 

implement additional breakfast and luncheon
programs at individual agencies and regional
offices.

Chair-Elect Howard Shapiro and I also re-
cently participated in ABA Day in Washington,
D.C. Thanks to the efforts of many Section
members, the Civil Rights Tax Relief Act was
one of the top three legislative priorities for
ABA Day participants during their meetings
with members of Congress. Howard and I will
return to D.C. in June to further lobby on be-
half of this critical legislation. What’s more, we

have decided to mobilize our Section membership resources. In the near fu-
ture, many of you will be requested to contact your respective senators and
representatives to either support or continue to support this legislation. Ac-
cording to the ABA Legislative Affairs Office, legislators are most influenced
by contacts from constituents. Please take the few minutes necessary to
communicate with your members of Congress.

Also, Howard and I recently sent you a letter announcing and explaining
our Section Diversity Program Support Fund. The mailing included a form
for making a tax-deductible contribution and a draft letter for you to consid-
er sending to clients. This fund is critical to implementing our diversity and
pro bono programs, and we encourage you to seriously consider making a
tax-deductible contribution and send the draft letter to select clients.

There are many exciting developments to report from the Section’s
Spring Council meeting. The Council approved a recommendation from the
Marketing Committee to adopt a Financial Incentive Program to encourage
solo and small firm members to join our Section by offering coupons worth
up to $100 in discounts for Section-sponsored benefits. We will implement
this program as soon as possible.

To further carry out our commitment to diversity, the Council approved
appointing liaisons to the principal minority and women national bar asso-
ciations. Our intention is to work with these organizations to develop mutu-
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ally beneficial strategies and relationships. The Council also approved 
significant changes to our National Mentoring Program to streamline the
process and ensure more efficient and effective assignments of mentors and
mentees. In addition, the Council received a demonstration of the employ-
ment referral service that we have been working on the past several
months. Laboremploymentlawjobs.com will be online soon to provide 
Section members (including law students) the opportunity to post résumés
and search for jobs by area of practice and affiliation, and to provide 
Section law firms the opportunity to post job openings by area of practice
and affiliation.

On a less cheerful note, after providing eight years of outstanding service,
our Section Director, Sheri Mead, has decided to leave the ABA and, after tak-
ing some time off, to continue her career in the private sector. We are grate-
ful for Sheri’s work for our Section and wish her the very best.

The Section’s Annual Meeting in Atlanta is fast approaching. Our CLE
committee has been hard at work for months to put together an outstand-
ing series of programs and speakers. This year’s Annual Meeting also will in-
clude workshops on mentoring, media, and pro bono activity. It will feature
a reception for new attendees on Saturday night, the first Francis Perkins
Pro Bono Award, a Section luncheon with a panel of former EEOC chairs,
and the Section reception at the World of Coca-Cola Museum.

As you can see, we have accomplished much and yet have much to do. I
know that incoming Chair Howard Shapiro will continue to implement and
improve the many programs we have initiated and will develop additional
programs as well.   ■

Urge your 
congressman
to support 
the Civil Rights
Tax Relief Act.

Annual Meeting Highlight: Pro Bono Workshop
to Feature Perkins Award Recipient
On Sunday, August 8, at 8:45 a.m., The Section’s Pro Bono Committee
will conduct a workshop featuring Michael Banks, winner of the Section’s
first annual Frances Perkins Award. Mr. Banks will speak about his lead-
ership of a group of Morgan Lewis & Bockius attorneys in their 14-year
battle to secure the freedom of a wrongfully convicted Louisiana death row
inmate. The team’s efforts resulted in a new trial, at which the jury re-
turned a not guilty verdict in 35 minutes. 

The workshop is free, breakfast will be provided, and all Section 
members are urged to attend. 
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OOn May 1 ten new member States
joined the European Union (EU),
bringing an additional 75 million
people into the Union and repre-
senting its biggest change in recent
years. Integration of the Accession
Countries and their workers will
raise numerous issues for the
Member States and employers
doing business there. 

The EU is a union of 15 inde-
pendent states based on the Euro-
pean Communities and founded in
1993 to enhance political, econom-
ic and social cooperation. The cur-
rent Member States are Austria,
Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Italy,
Luxembourg, Netherlands, Portu-
gal, Spain, Sweden, the United King-
dom and Northern Ireland. 

The Accession Countries are
Cyprus, the Czech Republic, 
Estonia, Hungary, Malta, Latvia,
Lithuania, Poland, Slovakia and
Slovenia. Each Accession Country
is required to adopt the common
rules and policies of EU law, includ-
ing its employment legislation. 

The rule of law is fundamental
to the objective of achieving Euro-
pean unification. The Member
States delegate some of their sov-
ereignty to five Institutions, which
play various roles in making demo-
cratic decisions on matters of joint
interest. EU law is an independent
legal system based on treaties
agreed by all the EU countries and
takes precedence over national law.

The EU has, as one of its four
fundamental freedoms, the free
movement of workers. In essence,
this is the ability for all Member
States’ citizens to work throughout
the EU. For some employers, EU
enlargement represents an oppor-
tunity to access a wider pool of tal-
ented workers. 

Existing Member States will be
able to restrict the rights of the 
citizens of Accession Countries to
look for work in their countries for
a period of up to seven years. 
Existing EU countries can regulate
access to their labor markets for
the first five years after accession,
and for an additional two years
thereafter, if there is a demonstrat-

ed need. Cyprus and Malta are 
exempt from these transitional
arrangements, so their citizens 
will be free to work in the EU from
May 1, 2004. 

Employers in existing Member
States wishing to recruit or receive
job applications from citizens of
Accession Countries need to check
that the citizen has the right to
work legally in the Member State. 

Every EU country has imposed
some level of work restrictions on
the new Member States. For exam-
ple, the UK Government proposes
to introduce a Workers Registra-
tion Scheme for citizens of the Ac-
cession Countries, who will be re-
quired to register, for a fee, with
the Home Office. Workers will be
issued a registration certificate
confirming that they can work
legally and reside in the UK for 12
months. Once a worker has com-
pleted 12 months’ continuous legal
employment, she may continue to
work in the UK without further 
restriction. 

Employers may face prosecu-
tion if they continue to employ a
worker who has failed to register
within the one-month time frame.
Workers from the new Member
States who are legally working in a
current Member State at the time
of accession will have free access
to that country’s labor market.  If
they are working in the UK, they
will not be required to register
under the Workers Registration
Scheme.

Recruitment practices and
workplace policies and procedures
in existing Member States will
need to be reviewed to take ac-
count of the transitional arrange-
ments that will apply to workers
from the Accession Countries and
to ensure that organizations can
embrace greater workforce diversi-
ty, which may result in time from
the full free movement of workers
across the EU.

In order to join the EU, new
members must adapt their laws to
EU laws—often this means adopt-
ing entirely new laws and legal
principles. Accordingly, in Latvia,
where it is still permissible to ask a

woman at a job interview if she is
pregnant, changes to antidiscrimi-
nation laws will be required. Simi-
larly, gender equality reforms are
expected to be made to the Czech
Republic’s labor code, which cur-
rently prevents women from work-
ing underground or undertaking
physically heavy work.

An increase in worker migration
may enhance cultural and religious
diversity in the working environ-
ment. EU enlargement could pro-
vide employers and HR managers
with a timely opportunity to re-
assess their workplace practices
to ensure that they endorse a poli-
cy of cultural awareness and sensi-
tivity. Employers should encour-
age respect for cultural differences
in seeking to assist migrant work-
ers to integrate into the existing
workforce. They might also consid-
er any issues that may potentially
give rise to sex, race or religious
discrimination in the workplace
and seek to address these, for ex-
ample, through education and
training programs. 

EU Expansion Raises Employment Issues
By Martin Warren

Organizations should reempha-
size their commitment to equality.
It is good employment practice to
set out, in an equal opportunities
policy, minimum standards of be-
havior with which staff are expect-
ed to comply. Employees should
be reminded that harassment and
bullying in the workplace will not
be tolerated and should be told
which internal procedures to fol-
low if they are subjected to unac-
ceptable behavior by colleagues.

The process of EU enlargement
will be driven by companies and
will undoubtedly have a significant
impact on European labor law. It is
difficult to predict with accuracy
the full implications of enlarge-
ment at this stage. Being informed
and aware of potential issues will
enable employers and HR man-
agers to avoid some obvious pit-
falls in recruitment and workplace
practice.   ■

Martin Warren is a partner at 
Eversheds in Cardiff, England.

Fireworks light
up the sky over
Nicosia as part
of the celebra-
tions for Cyprus’,
accession to the
European Union,
May 1, 2004.

AP/WIDE WORLD
PHOTOS

 L&E law/SUM04  7/16/04  1:46 PM  Page 3



TThe New York Times recently won
the Pulitzer Prize for a series of ar-
ticles investigating workplace safe-
ty violations. Times writers David
Barstow and Lowell Bergman pub-
lished the first series of award-win-
ning articles, “Dangerous Business,”
in January 2003. In the series, they
exposed the history of workplace
injuries at several pipe factories
owned by McWane, Inc., of Birm-
ingham, Alabama, identified in the
articles as having “by far the worst
safety record in an industry that,
for three of the last four years, has
had the highest injury rate in the
nation.”

The second series, “When Work-
ers Die,” was published in Decem-
ber 2003 and focused on what the
writers concluded was the Occu-
pational Safety and Health Admin-
istration’s (OSHA) inability to ef-
fectively monitor and regulate
issues of health and safety in the
workplace. The articles dealt with
what the writers concluded was
OSHA’s unwillingness to prosecute
employers that violate safety regu-
lations. Referring to a “culture of
reluctance,” the Times reported
that, from 1982 to 2002, OSHA de-
clined to seek prosecution in more
than 90 percent of the cases.

The Pulitzer Prize-winning arti-
cles created an immediate public
perception nightmare for OSHA
and McWane. In response to the
negative publicity, McWane placed
advertisements in newspapers in
communities where it operates
foundries, acknowledging the past
violations but defending its recent
efforts to improve workplace safe-
ty. That same month, the Justice
Department and the Environmen-
tal Protection Agency launched a
criminal investigation of McWane
plants. In April 2003, OSHA fined
the company $196,000.

In March of that same year, Sec-
retary of Labor Elaine Chao an-
nounced a series of policy changes,
directing OSHA to conduct more
follow-up inspections of employers
and requiring coordinated investi-
gations of incidents at different

work sites owned by the same enti-
ty. According to Kenneth D. Klein-
man, of Stevens & Lee in King of
Prussia, Pennsylvania, and Employ-
er co-chair of the Section’s Occupa-
tional Safety and Health Law Com-
mittee, these policy changes had
been in the works for some time
and were not a direct reaction to
the Times articles. However, he be-

lieves the articles will affect the
manner in which the new policies
will be enforced by the agency. 

The articles have also led to di-
rect attempts to change legisla-
tion. Last June, Sen. Jon Corzine
(D-New Jersey), referring to the ar-
ticles as “eye-opening” and “deeply
disturbing,” introduced the Wrong-
ful Death Accountability Act. The
Act increases the penalty for OSHA
violations from a misdemeanor to
a Class C felony, with a maximum
penalty of ten years. The bill has
been referred to the Senate Com-
mittee on Health, Education, Labor
and Pensions, but no further ac-
tion has yet been taken.  

Organized labor also responded
to the articles, calling for increased
prosecution of violators. Referring
to the articles and to the death of
one of its workers at a McWane-
owned factory, the United Electri-
cal, Radio and Machine Workers of
America (UE) adopted a resolution
last summer calling on its members
to “continually challenge unsafe
working conditions” and to “con-
front lawmakers with this national
disgrace of occupational injuries,
illnesses and, too often, death.”

The United Steelworkers of
America (USWA) issued a joint
statement with McWane in April
2003 in which it announced an
agreement to work toward improv-
ing workplace safety. The USWA
also held a press conference to 
announce its support of Sen.
Corzine’s legislation. 

The Times articles, however,
have also met with criticism. Some
have suggested that a strict focus
on criminal enforcement is too in-
flexible, and that OSHA would not
be able to perform the kind of
large-scale criminal enforcement
envisioned for the agency because
of its limited resources. Noting that
statistics show a significant de-
crease in workplace fatality rates,
Kleinman contends the articles
were slanted and unfair in their
portrayal of OSHA. “The authors
selected some difficult cases,” he
stated, “talked to some former
OSHA representatives who were
dissatisfied with the agency, and
painted the Assistant Secretary
[John] Henshaw as ineffectual,

when he has actually made more
progress in many areas than his
predecessors.”

Donald Elisburg, former Section
Union Councilmember, suggests
the real merit in the articles is that
they focused attention on the limi-
tations of protective labor statutes
and forced a necessary review of
OSHA’s enforcement policies. In
Elisburg’s view, the Occupational
Safety and Health Act has been
very successful during the last 30
years in helping reduce workplace
injuries and deaths. However, he
stated, the regulations should be
changed and updated to meet cur-
rent challenges. “The articles,”
Elisburg stated, “point out just
how hard it is to deal with reluc-
tant employers, and how over-
whelmed and underfunded bu-
reaucracies, like OSHA, can lose
sight of their real mission to pro-
tect workers.” ■

Alice McAfee is a 2004 graduate of
the University of Texas Law School,
Austin, Texas.
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New York Times Awarded Pulitzer Prize for 
Investigative Articles on Workplace Safety
By Alice McAfee

New York Times, PBS and CBC Collaborate
on Workplace Safety Investigation
The New York Times won the first Pulitzer Prize for Public Service
ever awarded in 1918. Since then, it has won a total of five Public
Service Pulitzers, including awards in 1972 for publishing the Pentagon
Papers and in 2002 for its post-9/11 coverage.

The 2003 prize-winning articles were part of a major media col-
laboration among the Times, PBS, and the Canadian Broadcasting
Corporation (CBC). PBS’s Frontline aired a companion report on
the joint investigation in a piece called “A Dangerous Business.”
CBC’s companion story, “A Toxic Company,” aired on The Fifth
Estate. Multimedia presentations of the investigative report were
also featured on the websites of all three media outlets. 

■ The original articles and follow-up articles are available on the
Pulitzer Prize website at www.pulitzer.org. 

■ The New York Times series, “When Workers Die,” can be
accessed through their multimedia website at
www.nytimes.com/pages/multimedia/index.html.

■ PBS’s Frontline segment, “A Dangerous Business,” can be
found at hwww.pbs.org/wgbh/pages/frontline/shows/workplace.

■ CBC’s segment, “A Toxic Company,” can be found at
www.cbc.ca/fifth/pipes.
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The problems identified by
WCAN were manifold: California’s
workers’ compensation system
was the most expensive and bur-
densome in the nation. Permanent
partial disability benefits were
awarded to injured employees
based upon subjective criteria,
which seemed to encourage fraud
and litigation. California’s disabili-
ty claims were three times the na-
tional average under that stan-
dard. Medical costs were spiraling
out of control. Employers saw
medical costs rise by 73 percent
from 1999 through 2003, even
though the number of claims de-
clined. Fraud in the system was
widespread. Employers were un-
certain of their responsibility and
liability under the workers’ com-
pensation system. Finally, 

The workers’ compensation re-
form package was designed to re-
spond to each of those concerns
and others. 

Key points of the package include:
■ Requiring that disability reports

be based on the American Med-
ical Association’s Fifth Edition of
Guides to the Evaluation of Per-
manent Impairment standards

Workers’ Comp Reform
continued from page 1

and that the disability schedule
be objective and consistent

■ Ensuring that employers are 
responsible only for the portion
of the injured workers’ disability
that is the result of their existing
job

■ Closing a loophole that allowed
multiple disability awards in ex-
cess of 100 percent of disability

■ Creating a new medical network
for employers to control unnec-
essary medical utilization in the
workers’ compensation system
that requires injured workers to
be treated by an employer-se-
lected network. (There are,
however, extensive provisions
to allow injured workers who
are dissatisfied with their care
to change doctors within the
network and, ultimately, to ask
for an independent medical
review.)

■ Ensuring that medical treatment
follows nationally recognized
guidelines

■ Establishing clear parameters
for what is acceptable treat-
ment for injured workers in the
workers’ compensation system

■ Preventing excessive litigation
by reducing the friction in the
permanent disability system,
ensuring that medical decisions

are resolved by doctors, not
lawyers and judges

In the end, all but six democrats
voted for Gov. Schwarzenegger’s
vision of workers’ compensation
reform. The bill was passed 77 to 3
by the Assembly and 33 to 3 by the
Senate. However, that vote masked
the contentiousness of the battle
that was waged for months on the
issue of reform. 

While the bill had received near-
ly unanimous support from Califor-
nia business groups, democrats,
labor leaders, and workers’ com-
pensation plaintiff attorneys strong-
ly opposed it, contending that the
“reform” sought by the bill was
nothing more than an attempt by
business interests to reduce their
costs at the expense of injured
workers, while increasing profits
for insurance companies. 

A coalition of groups ranging
from consumer advocates to the
California Applicants’ Attorneys As-
sociation, a group of more than
1,000 lawyers who represent work-
ers with job-related injuries, said the
governor’s proposal lacked any real
regulation requiring insurers to re-
duce rates or pass on savings to em-
ployers. “Without requiring insurers
to reduce rates and pass cuts

through to employers, the cuts to in-
jured workers will go into the pock-
ets of some of the nation’s largest
corporations,” Ignacio Hernandez of
the Consumer Federation of Califor-
nia said during a news conference
outside the State Capitol. 

In the end, though, it appeared
that the opposition to the bill was
unable to compete with the wave
of public opinion generated by the
well-funded campaign conducted
by Gov. Schwarzenegger and his
supporters.

The reform package is consid-
ered a major victory for businesses,
local governments, and nonprofit
groups—all of which will be direct-
ly affected. Although specific sav-
ings remain unknown, the overhaul
is projected to eventually save em-
ployers several billion dollars year-
ly by setting new limits on medical
benefits and standardizing treat-
ment. The question remains as to
whether the reform package will be
enough. If the package’s promise is
realized, Governor Schwarzeneg-
ger may have made a substantial
reform in California’s business 
environment.   ■

Timothy Welsh is a partner at
Spencer Fane Britt & Browne LLP, 
in Omaha, Nebraska.

IIn April, Congress approved and
President Bush signed into law the
Pension Funding Equity Act of
2004, legislation intended to pro-
vide economic relief to employers
that sponsor defined-benefit pen-
sion plans. An admittedly short-
term measure, the Act changes the
interest rate used to calculate fu-
ture pension liabilities from the 30-
year Treasury interest rate to a
more conservative, long-term cor-
porate bond rate until December
2005. This rate change will reduce
the amount of contributions that
employers must make into their
defined benefit plans to keep the
plans “healthy.” President Bush
signed the bill days before the
April 15 deadline for quarterly pen-
sion contribution deadline.

The sluggish economy, unusual-

ly low interest rates, and good pen-
sion benefits negotiated in better
economic times have combined to
create a funding crisis, and to
place increased pressure on the
Pension Benefit Guaranty Corpora-
tion, which guarantees pensions to
workers. About 45 million workers
and retirees are covered by either
single or multiemployer defined
benefit plans. 

Use of the higher interest rate
will reduce the amount an employ-
er must contribute toward the
long-term funding of its plan. Pro-
ponents of the legislation contend
that this change will free up money
employers would otherwise con-
tribute to their pensions, money
that may be reallocated toward
capital investment and job cre-
ation. The 30-year Treasury bond

interest rate is currently about .75
percentage points lower that AAA-
rated corporate bond yields. The
overall effect of the interest rate
change is estimated to provide
about $80 billion in pension ac-
counting relief to some 31,000
companies.

The Act also provides additional
relief for airlines and steel compa-
nies, which have had underfunding
problems. The Act suspends for
two years the obligations of firms
in those industries to make additional
plan contributions to reduce out-
standing funding deficits. Those
firms must continue to make current
plan contributions in full during that
period. The change is expected to
save the airlines about $1.3 billion
and the steel companies about
$300 million over that period. 

The Act also provides similar re-
lief to some of the nation’s largest
multiemployer pension plans,
such as the Central States Pension
Fund. A Senate provision, which
would have provided similar relief
to small-  and medium- size multi-
employer plans, was removed in a
last-minute compromise pushed by
the Bush administration.

While the new law will ease
some of the economic pressure on
pension plans sponsors, there is
no question that more fundamen-
tal reforms will be required in the
defined-benefit pension system for
the long term.   ■

Daniel J. Finerty is a lawyer with
Krukowski & Costello, S.C. in 
Milwaukee, Wisconsin.

President Bush Signs Pension Legislation
By Daniel J. Finerty
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EEmployers and Wall Street are
drawn to outsourcing’s promise of
less expensive labor, relief from
the rising cost of benefits, and in-
sulation from employment liability.
During the last decade, employers
of all sizes have experimented with
consultants, contract workers,
leased employees, and temporary
workers with the same goal. These
relationships spawned significant
litigation, often because the com-
panies that took advantage of these
alternative working relationships
continued to exercise significant
control over the workers. Compa-
nies that outsource tasks, but can-
not release control over the manner
in which the work is performed,
risk falling into this same trap.

As outsourcing becomes more
widespread, companies are out-
sourcing more important, sensitive,

and complex tasks. Management is
increasingly concerned about how
these tasks are performed. In an ef-
fort to ensure the quality of the
work and the protection of their
confidential and proprietary infor-
mation, companies often attempt to
exercise some control over the
workers of the outsourcing busi-
ness. The relationship among the
company, the worker, and the out-
sourcing business begins to blur as
the company’s control over the out-
sourced worker increases. As a re-
sult, courts are finding some com-
panies that have outsourced part of
their business to be the joint em-
ployers of the workers performing
the outsourced services.

A finding of joint or common-law
employment can expose a company
to claims for benefits under employ-
ee stock, pension and welfare bene-

fit plans; unpaid overtime and min-
imum wages; tax withholding and
Social Security payments; workers’
and unemployment compensation;
and violations of discrimination
and leave laws. 

There is no bright-line test to
determine the extent to which a
company’s control over a worker
will give rise to potential liability.
Each employment law uses a
slightly different, multifactored
test to determine if a company is a
common-law or joint employer.
Simply having a worker employed
by a separate outsourcing busi-
ness does not necessarily protect
a company from these liabilities.
Courts routinely look behind la-
bels and ostensible relationships.

The following factors are often
viewed as indications an employ-
ment relationship exists:

■ the worker performs the services
for the company for an extended
period of time

■ the work performed by the
worker is part of the regular
business of the company

■ the worker devotes all his or her
working time to the company’s
work

■ the worker works on the compa-
ny’s premises and utilizes the
company’s equipment

■ the company exercises control
over the manner and means by
which the worker performs the
work

■ the company has some input in
determining the worker’s hours
of work

■ the company has some control
over the outsourcing business
that employs the worker

Lawyers representing employ-
ers can work with management to
attempt to reduce or limit these
factors to the extent they exist.
Similarly, a company’s written
communications with the out-
sourcing business and its workers
should be reviewed to ensure that
they do not create the appearance
of joint employment.

More often than not, however, a
company’s business interests will
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militate against any significant
changes in the relationship or the
degree of control it exercises. En-
suring the quality of the work and
protecting confidential and/or pro-
prietary information are simply
too important. Given a company’s
business interests and the vagaries
of the multifactor tests utilized,
there may simply be no measures
that create sufficient probability
that a finding of joint or common-
law employment can be avoided.

The impact of such a finding,
however,  may vary greatly from
company to company depending
upon several factors. The most im-
portant of these is whether the
company’s benefit plans explicitly
state that the workers of an out-
sourcing business are not eligible
to participate. 

The terms of the written agree-
ment with the outsourcing firm can
often determine where the ultimate
liability for a finding of joint employ-
ment will rest. The agreement can
obligate the outsourcing business to
undertake all payment of wage and
tax obligations, obtain appropriate
insurance with regard to these obli-
gations, and indemnify the compa-
ny for liabilities arising out of any
failure by the outsourcing business
to perform these duties.

The agreement can further pro-
vide to the company a right to
audit the outsourcing business’s
records, policies, and practices, so
that it can ensure the outsourcing
business is carrying out these re-
sponsibilities and permit it to end
the relationship if solvency be-
comes a concern.

Finally, notwithstanding the
complexity of the various multi-
factor employment tests, it re-
mains good practice for compa-
nies to require that workers of the
outsourcing business sign ac-
knowledgments that they are not
employees of client companies
and are not entitled to benefits
from client companies.   ■

Felix J. Springer is a partner and
Robert C. McNamee is a senior as-
sociate at Day, Berry & Howard, LLP.,
Hartford, Connecticut.

Outsourcing: A New Movement Raises Familiar Issues
By Felix J. Springer and Robert C. McNamee
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Indian employees provide customer support at a call center in Bangalore.
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OOn March 29, 2004, the U.S.
Supreme Court granted certiorari
in two cases—Banks v. Comm’r,
345 F.3d 373 (6th Cir. 2003) and 
Banaitis v. Comm’r, 340 F.2d 1074
(9th Cir. 2003)—involving the tax
treatment of contingent attorney’s
fee arrangements. This tax issue,
which is currently the subject of a
severe circuit court split, is espe-
cially important to employment
discrimination lawyers because
discrimination plaintiffs may be
adversely affected.

The key issue in these cases is
whether a plaintiff may include
only net recovery (i.e., the total re-
covery less the attorney fee por-
tion) in gross income or whether
the plaintiff must include the entire
recovery in gross income. If the
plaintiff is required to include the
entire recovery, a deduction for
the attorney fee portion is allowed,
but, because of various limitations,
such a deduction is severely im-
paired. The most significant limita-
tion is that, for alternative mini-
mum tax (AMT) purposes, the
attorney fee deduction is entirely
disallowed. These limitations may
cause the plaintiff to be subject to
a significantly higher rate of tax on
her recovery than her typical mar-
ginal rate. In fact, if the ratio of at-
torney’s fees to overall recovery is
high enough, a plaintiff may be
subject to a tax rate in excess of
100 percent on net recovery.

Everyone acknowledges that
this result, under what is known as
the inclusion and deduction
method, is contrary to sound tax
and antidiscrimination policy. Sim-
ply excluding the attorney fee por-
tion would, on the other hand, pro-
vide the right policy result. The
issue is whether the Internal Rev-
enue Code requires the inclusion
and deduction method; if so, only
Congress has the authority to fix
the problem.

The minority of courts that have
allowed exclusion of the attorney
fee portion base their decision on
the view that, upon execution of
the contingent fee agreement, the
client transfers a portion of the 
underlying claim to the attorney.

Under this view, when the attorney
is paid, the funds do not “flow
through” the plaintiff, and, therefore,
the funds are not reportable on the
plaintiff’s tax return. In reaching
this conclusion, some courts have
relied on the unique features of un-
derlying state attorney lien law,
while others conclude that state at-
torney lien law is irrelevant. 

The majority of courts, on the
other hand, have concluded that
the entire recovery is included in
gross income. These courts either
reject the notion that a contingent
fee agreement is anything more
than a mere promise to pay an
amount in the future, or determine
that, even if the contingent fee
agreement effects a transfer of a
portion of the claim, such a trans-
fer is ineffective for tax purposes
pursuant to the assignment of in-
come doctrine.

The Court will finally clear up
this mess. One of three outcomes
may result. First, the Court could
decide that the Internal Revenue
Code requires that the inclusion
and deduction method applies to
all cases, regardless of underlying
state attorney lien law. If the Court
so decides, the contingent fee “tax
trap” would apply in all circuits.
Second, the Court could decide
that the Code allows plaintiffs to
exclude the attorney fee portion of
the claim in all cases. As a result of
this determination, the tax trap
would simply disappear. Third, the
Court could determine that the ap-
propriate method depends upon
the underlying state attorney lien
law governing the attorney/client
relationship.

It seems to us that the third 
outcome is most unlikely. The 
taxation of contingent fee arrange-
ments should not turn on some-
thing as trivial as the minuscule
differences, which as a practical
matter have no substantive impact,
in state attorney lien law. Further-
more, an outcome that relies on
formal aspects of state attorney
lien law would wreak havoc. Lower
courts would be forced to evaluate
the issue on a state-by-state basis,
and state legislatures would likely

act to amend their statutes to add
the magic language that would pro-
duce the right results. 

Instead of leaving the matter to
a state-by-state determination, we
believe that the Court will provide
a “national” rule. While the equi-
ties are certainly with the taxpay-
er/employee, it would appear that
the law is with the IRS (see Gregg
D. Polsky, A Correct Analysis of the
Tax Treatment of Contingent Attor-
ney’s Fee Arrangements: Enough
with the Fruits and the Trees, 37 GA.
L. REV. 57 (2002)). As a result, we
predict that the Court will deter-
mine that the inclusion and deduc-
tion method is required by the
Code regardless of state attorney
lien law, and that any ultimate fix of
the problem will be left to Con-
gress. (As this article was going to
press, Senate bill 1637 moved
through the Senate. Included in
this wide-ranging bill was a provi-
sion that would solve the tax trap
in all employment-related cases by
allowing a full and unimpaired de-
duction for litigation fees. This pro-
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vision of the bill, if enacted, would
provide retroactive relief for all
plaintiffs whose litigation was re-
solved after December 31, 2002.)

If our prediction is true, the ball
will be in Congress’s court, and the
judiciary will no longer have the
ability to bail out Congress. Until
Congress fixes the problem, one
possible solution for plaintiffs may
be for them to follow the lead of
the Washington Supreme Court
and argue that federal antidiscrimi-
nation law permits judges to aug-
ment their recovery on equitable
grounds to offset the adverse tax
consequences caused by the tax
trap (See Gregg D. Polsky & Stephen
F. Befort, Employment Discrimination
Remedies and Tax Gross Ups, 90 IOWA

L. REV. (forthcoming October 2004),
draft available at http://ssrn.com/ 
abstract=538982). )   ■

Stephen F. Befort and Gregg D.
Polsky are professors at the 
University of Minnesota Law School 
in Minneapolis.

Supreme Court to Decide Contingent Fee Tax Issue
By Stephen F. Befort and Gregg D. Polsky

Midwinter Meeting Papers Available Online

The Section produced another round of successful committee
Midwinter Meetings this
past spring. Attendance
was at record highs for
most sessions, which were
loaded with top-notch
speakers who delivered
high-impact presentations
on all facets of labor and
employment law.

These programs also
provided excellent network-
ing opportunities and a
host of avenues for new
members to participate. 
If you missed any of these
events, check out the
paper presentations posted on the Section’s website at
www.abanet.org/labor under the “Publications” tab. This
benefit is offered only to Section members. When accessing
the material, your user ID is your ABA ID and your password
is your last name in lowercase letters.
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AAmong her many activities in the
Section, Erin Sweeney has been in-
volved in attempts to get the word
out to law students about the ad-
vantages of employee benefits law.
“It’s interesting work that blends
together tax, securities, and litiga-
tion, and there is always a crying
need for a good benefits lawyer.
But in law school, who knew?” 

After a remarkably broad 14-
year career at three major firms, in
which she has litigated major
ERISA cases, worked on large cor-
porate transactions, advised
clients on plan administration and
tax qualification, and co-chaired a
national employee benefits prac-
tice group, Sweeney left the Wash-
ington, D.C., office of Latham &
Watkins in 2003 and joined the U.S.
Department of Labor in the Office
of Regulations and Interpretations
of the Employee Benefits Security
Administration, where she works
on the issues facing benefit plan fi-
duciaries in the wake of the Enron
and mutual fund scandals.

All this got started “quite inad-
vertently,” she says. Sweeney went
to American University’s Washing-
ton College of Law with the inten-
tion of practicing in international
trade, and obtained an M.A. in Law
& International Affairs at American
University while in law school.
Upon graduation in 1989, she ac-
cepted an offer at Arent Fox Kint-
ner Plotkin & Kahn in its trade
practice group. But Arent Fox re-
quired that new associates choose
a second practice area for their
first year, and while studying for
the bar exam Sweeney hastily se-
lected “labor and employment.”

When she arrived for her first
day of work, on her desk was a
copy of BNA’s “ERISA, the Law and
the Code.” Her name had been
written on the binding.

By the end of a year, she had
worked on an appellate brief, taken
depositions and examined witness-

es at a federal trial. Benefits law of-
fered significant responsibility and
a variety of work, and that is where
she stayed. 

The decision to leave Latham &
Watkins for public service was a
difficult one. But over a series of
conversations, her managing part-
ner at Latham & Watkins’s D.C. of-
fice advised her that it was good
experience for a Washington-based
benefits lawyer, and suggested that
she might look back with regret if
she did not take the offer. 

The EBSA administers and en-
forces the fiduciary, reporting and
disclosure provisions of Title I of
ERISA. EBSA provides assistance
to plan fiduciaries in the exercise
of their statutory responsibilities
and assists plan participants and
beneficiaries in understanding
their statutory rights. 

What attracted Sweeney was
“the opportunity to fix things that
have frustrated me” in private
practice, and the chance to partici-
pate in the making of policy “in the

areas that I work in and
know about, especially
after Enron.”

The Enron scandal
resulted in disastrous
losses in the employ-
ees’ 401(k) plan, be-
cause Enron made con-
tributions into the plan
in the form of Enron
stock, and imposed re-
strictions on the sale of
the Enron stock.
Enron’s demise raised
squarely the issue of
the obligations of pen-
sion plan fiduciaries in
situations in which the
plans they administer
hold large amounts of
stock in the employer.
At the same time, plan
fiduciaries have ex-
pressed concern that
prohibiting partici-

pants from investing in employer
stock based on their knowledge
that the company is troubled
might be deemed to violate insider
trading laws. 

The DOL policy, says Sweeney,
is that plan fiduciaries must deter-
mine whether each of the items on
the menu of offerings available

under a 401(k) plan is an appropri-
ate investment for the purpose of
retirement saving. As for the secu-
rities laws, plan fiduciaries general-
ly do not violate securities laws by
prohibiting additional investment
in an investment alternative where
the plan fiduciaries conclude that
the employer’s stock is a question-

able investment. 
Sweeney was already at the

EBSA when the mutual fund scan-
dal exploded on the scene. Her
background in tax and securities
aspects of employee benefits plans
made her an ideal candidate to ad-
vise DOL enforcement personnel
on their plan monitoring activities,
and to advise plan fiduciaries on
how to monitor plan service
providers to guard against such
practices as late trading and mar-
ket timing. Sweeney participates in
current discussion on what poli-
cies might be proposed in this
area, the substance of which is
strictly confidential.

Sweeney has found government
officials “incredibly receptive” to
her ideas about what kinds of bene-
fits policies will be effective in real
transactions in the private sector,
noting that facilitating efficient, pru-
dent private transactions is a priori-
ty of the current administration. 

Sweeney grew up in upstate
New York near Rochester, and
graduated from Ohio University
summa cum laude with degrees in
both political science and journal-
ism, attending on an athletic schol-
arship in field hockey. In addition
to her work and the parenting of

her eight-year-old daughter,
Sweeney now plays ice hockey in
an adult league, where she is the
only woman on her team. Though
“checking” violates league rules, “if
two people are going for the puck,
the referee is likely to look the other
way. And if you annoy people, you
are going to get checked.”   ■

Profile By Mark Risk

ERISA, Inadvertently

Erin Sweeney

Sweeney was attracted by the 
opportunity to help make policy 
in the wake of the Enron scandal.
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Section Treatises
Call BNA Books at 1-800-960-1220 and refer to Priority Code ABALE to 
receive the Special Section Discount Prices noted below.For additional information,
including tables of contents, contributor lists, and publication dates,
visit http://www.bnabooks.com/ababna/index.html.

Covenants Not to Compete:
A State-by-State Survey,3rd Edition 
Order #1345-ABALE 
List Price:$495.00/Section Member Price:$371.25

2003 Supplement                 
Order #1415-ABALE
List Price:$215/Section Member Price:$86.00

The Developing Labor Law,4th Edition
Order #1151-ABALE
List Price:$515.00/Section Member Price:$386.25

2004 Cumulative Supplement NEW!
Order #1443-ABALE
List Price:$195.00/Section Member Price:$78.00
(Due October 2004)

Discipline and Discharge in Arbitration
Order #1060-ABALE
List Price:$95.00/Section Member Price:$76.00

2001 Supplement
Order #1232-ABALE
List Price:$65.00/Section Member Price:$52.00

Elkouri & Elkouri:How Arbitration Works,6th Edition
Order #1335-ABALE
List Price:$185.00/Section Member Price:$138.75  

Employee Benefits Law,2nd Edition*
Order #1128-ABALE
List Price:$560.00/Section Member Price:$448.00

2003 Cumulative Supplement
Order #1377-ABALE
List Price:$140.00/Section Member Price:$56.00

Employee Duty of Loyalty: A State-by-State Survey,2nd Edition
Order #1182-ABALE
List Price:$295.00/Section Member Price:$221.25

2004 Cumulative Supplement NEW!
Order #1448-ABALE
List Price:$195.00/Section Member Price:$78.00

Employment Discrimination Law,3rd Edition
Order #0791-ABALE (2 volumes)
List Price:$445.00/Section Member Price:$333.75

2002 Cumulative Supplement
Order #1305-ABALE
List Price:$235.00/Section Member Price:$94.00

Employment Termination: Rights and Remedies,2nd Edition
Order #0730-ABALE
List Price:$145.00/Section Member Price:$108.75

2003 Supplement  
Order #1184-ABALE
List Price:$115.00/Section Member Price:$46.00

Equal Employment Law Update
Summer 2004 Edition (9/99-9/01,with Supreme Court cases current through June 2004)
Order #1446-ABALE NEW!
List Price:$175.00/Section Member Price:$131.25
(Due October 2004)

Spring 2000 Edition (3/98–3/00)
Order #1235-ABALE
List Price:$135.00/Section Member Price:$101.25

Spring 2000 Edition on CD
Order #C235-ABALE
List Price:$100.00/Section Member Price:$75.00

Spring 1998 Edition (3/96–3/98)
Order #1138-ABALE
List Price:$95.00/Section Member Price:$71.25

Summer 1996 Edition (3/94–3/96)
Order #1031-ABALE
List Price:$75.00/Section Member Price:$56.25

The Fair Labor Standards Act
Order #1108-ABALE
List Price:$580.00/Section Member Price:$435.00

2003 Cumulative Supplement 
Order #1406-ABALE
List Price:$150.00/Section Member Price:$60.00

How ADR Works 
Order #1253-ABALE
List Price:$155.00/Section Member Price:$116.25

How to Take a Case Before the NLRB,7th Edition
Order #1183-ABALE
List Price:$385.00/Section Member Price:$288.75

2003 Cumulative Supplement
Order #1423-ABALE
List Price:$175.00/Section Member Price:$70.00

International Labor and Employment Laws,
Volume I, Second Edition
Order #1390-ABALE
List Price:$400.00/Section Member Price:$300.00  

International Labor and Employment Laws,Vol. II
Order #1103-ABALE
List Price:$295.00/Section Member Price:$236.00

2003 Cumulative Supplement
Order #1391-ABALE
List Price:$140.00/Section Member Price:$112.00  

Labor Arbitration:Cases and Materials for Advocates
Order #1036-ABALE
List Price:$45.00/Section Member Price:$36.00

Labor Arbitration: A Practical Guide for Advocates
Order #0635-ABALE
List Price:$55.00/Section Member Price:$44.00

Labor Arbitrator Development: A Handbook
Order #0430-ABALE
List Price:$55.00/Section Member Price:$44.00

Labor Union Law and Regulation
Order #1352-ABALE
List Price:$225.00/Section Member Price:$168.75

Occupational Safety and Health Law,2nd Edition
Order #1239-ABALE
List Price:$265.00/Section Member Price:$198.75

2004 Supplement NEW!
Order #1425-ABALE
List Price:$155.00/Section Member Price:$62.00
(Due October 2004)

The Railway Labor Act
Order #0815-ABALE
List Price:$255.00/Section Member Price:$204.00

2001 Cumulative Supplement
Order #1294-ABALE
List Price:$160.00/Section Member Price:$128.00

Tortious Interference in the Employment Context:
A State-by-State Survey NEW!
Order #1431-ABALE
List Price:$315.00/Section Member Price:$236.25
(Due August 2004)

Trade Secrets: A State-by-State Survey,2nd Edition
Order #1405-ABALE
List Price:$315.00/Section Member Price:$236.25

*EMPLOYEE BENEFITS LAW, SECOND EDITION, with the most recent supple-
ment, is available on the web in BNA’s Benefits Practice Center, with hyperlinks
to text of cases. Section members receive a discount on subscriptions to the
treatise component in the Center. Contact your BNA sales representative for
more information, or call 1-800-372-1033.
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EEO Update 2004
This fast-paced presentation by Paul Grossman and Rick Seymour is a not-to-
be-missed review for both management and plaintiff’s lawyers of the past year’s
equal employment opportunity decisions. Listen and learn as they discuss:

■ Legislative and regulatory actions and proposals
■ Key decisions for plaintiffs and defendants
■ Mixed motives
■ Adverse impact
■ Disability and handicap
■ Discrimination on the basis of race, age, sex, religion, and sexual orientation
■ Retaliation
■ Sexual and other forms of harassment
■ Settlement and arbitration

Available on CD or audiotape; both packages feature a 185-page handbook,
which includes brief case digests and commentary.

CD Package: V04EEOC $149/*$125         Audio Package: V03EEOA $125/*$95

*Discount price for Section of Labor and Employment Law members

Section Names Nominating Committee
Pursuant to the bylaws of the Section, Chair Stephen Gordon and Chair-
Elect Howard Shapiro have named the following Nominating Committee:
Howard Rosen, chair, Los Angeles, California; Keith Frazier, Nashville, 
Tennessee; Mary O’Melveny, Washington, D.C.

The Committee shall make and report nominations for the offices of Chair-
Elect (union and employee affiliate), Vice Chair (employer affiliate), Vice
Chair (union and employee affiliate), Secretary-Elect, Section Governance Li-
aison (employer affiliate), and eight council members (three employer, two
union and employee, one employee, and two public). The Committee’s report
will be presented at the 2004 Annual Meeting in Atlanta in August.

Labor and Employment Law   Summer 2004 www.abanet.org/labor

Your Clients Will Appreciate This, Too!
Employment Arbitrators List Online
Cut third-party expenses charged to your clients, increase your
options, and lessen outside administrative delays in handling your
clients’ employment arbitration matters 

Our Section and its Committee on ADR in Labor and Employment
Law sponsor a specialized website which lists, on a state-by-state
basis, more than 100 Employment Law Arbitrators, their qualifica-
tions, their training, and other important background and selection
information. You can access the Employment Law Arbitrator List
via the Section of Labor and Employment Law’s website at www.
abanet. org/labor/mo/map/map.html. It is available 24 hours a
day, seven days a week to all ABA members without charge.

The Employment Law Arbitrator List provides immediate direct
access to qualifications and training information for each Employ-
ment Law Arbitrator and does not limit the number of such arbitra-
tors who are available for consideration by the parties in a particular
case. Moreover, there is no expense or delay, as occurs when a pri-
vate company or administrative agency processes a request for a
panel of employment arbitrators.

Many of the listed employment law arbitrators are the very same
people included on the rosters of well-known private companies and
public arbitration services. However, their fees listed on the website
do not include amounts payable to private and public arbitration serv-
ices for administration, processing, etc. Accordingly, with this acces-
sible and specialized website, you have direct access to a full comple-
ment of employment law arbitrators who have experience, training,
and the background that you may desire for client matters—on an
economical and timely basis.

10

Section News

Section Named to Honor Roll of Commission on
Mental and Physical Disability Law
The ABA Commission on Mental and Physical Disability Law has issued its
2004 Goal IX Report on the status of the participation of persons with dis-
abilities in ABA Section, Division, and Forum leadership positions, as well as
the legal profession. The Section of Labor and Employment Law was one of
six named to the Commission’s Honor Roll, which recognizes entities that
“have demonstrated the ABA’s commitment to lawyers with disabilities in
the legal profession, and serve as models for other entities to emulate.”

The Honor Roll specifically emphasized our Section’s inclusion of
lawyers with disabilities throughout our Diversity Plan, our Midwinter
Meeting Survey of Section Committees assessing efforts implementing the
Diversity Plan, and our Annual Leadership Development Initiative. The
Honor Roll listing also noted that nine  lawyers with disabilities hold Sec-
tion leadership positions.

Richard T. Seymour, Section Council
member, briefs “ABA Day in 
Washington” participants on the
Civil Rights Tax Relief Act (CRTRA).
Following the briefing, almost 200
ABA, state, local and specialty bar
leaders converged on Capitol Hill to
brief Congress on issues of impor-
tance to the organized bar, including
the CRTRA, Legal Services 
Corporation funding, and reform 
of the Gramm-Leach-Bliley Act.
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Calendar 
of Events

February 27–March 2
Development of the Law Under the
NLRA Committee Midwinter Meet-
ing
Hyatt Dorado Beach
Dorado, Puerto Rico

March 1-4
Practice and Procedure Under the
NLRA Committee Midwinter Meet-
ing
Hyatt Dorado Beach
Dorado, Puerto Rico

March 1-4
Occupational Safety and Health Law
Committee Midwinter 
Meeting
Wyndham Casa Marina Resort
Key West, Florida

March 3-4
Workers’ Compensation 
Committee Midwinter Meeting
Wyndham Casa Marina Resort
Key West, Florida

March 9-12
Employment Rights and Responsibili-
ties Committee Midwinter Meeting
Sonesta Beach Resort
Key Biscayne, Florida

March 9-11
Railway and Airline Labor Law 
Committee Midwinter Meeting
Inn on Fifth
Naples, Florida

2004

2005

October 21
Employment Litigation Skills 
Training
Newark, New Jersey

November 4
Equal Employment Opportunity
Basic Law and Procedures
Columbus, Ohio

November 11
Employment Litigation Skills 
Training
Des Moines, Iowa

November 12-14
Fall Council Meeting
Windsor Court Hotel
New Orleans, Louisiana

December 2
Immigration Law Basics
San Francisco, California

December 2
Fair Labor Standards Act and
Family and Medical Leave Act 
Basics
San Francisco, California

January 14-16
Ethics and Professional 
Responsibility Committee 
Midwinter Meeting
The National Hotel
Miami Beach, Florida

June 10
National Labor Relations Act
Basic Law and Procedures
St. Louis University School of Law
St. Louis, Missouri

August 7-10
ABA Annual Meeting
Hyatt Regency
Atlanta, Georgia

October 1
National Labor Relations Act
Basic Law and Procedures
Federal Office Building
Seattle, Washington

October 7
Equal Employment Opportunity
Basic Law and Procedures
Detroit, Michigan

October 8
Fair Labor Standards Act and
Family and Medical Leave Act 
Basics
Detroit, Michigan

October 12-15
Labor and Employment Law: 
The Basics
Chicago, Illinois

October 15
Federal Labor Standards Legisla-
tion Committee Fall Meeting
Washington, D.C.

January 27-29
State and Local Government Bar-
gaining and Employment Law
Committee Midwinter Meeting
Camino Real
Puerto Vallarta, Mexico

February 9-12
Employee Benefits Committee
Midwinter Meeting
Fairmont Hotel
San Francisco, California

February 9-15
ABA Midyear Meeting
Salt Lake City, Utah

February 13-16
ADR in Labor and Employment
Law Committee Midwinter 
Meeting
The Biltmore Hotel
Coral Gables, Florida

February 16-18
Federal Labor Standards 
Legislation Committee Midwinter
Meeting
Fiesta Americana Grand Coral
Beach
Cancun, Mexico

February 24-26
State Labor and Employment 
Law Developments Committee
Midwinter Meeting
Las Brisas
Ixtapa, Mexico

For more information on any of
these events, please contact 
the Section office at 312/988-
5813 or check the Calendar 
Web page at www.abanet.
org/labor/calendar.html.
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There’s Still Time!
Annual Meeting, Atlanta, Georgia 

August 7-10

AA report by the Bureau of Labor
Statistics of the U.S. Department of
Labor has offered early support to
those who contend that the out-
sourcing of work to other countries is
not a major cause of unemployment.

The report, which reviewed job
losses from layoffs in firms with
more than 50 employees for the
first quarter of 2004, found that of
the 239,061 private sector nonfarm
workers who were separated from
their jobs for one month or more
during that period, in only 4,633
cases was the loss related to the
transfer of work outside the United
States. Relocation of work within
the United States accounted for an
additional 9,985 workers. For 2004
the Bureau of Labor Statistics has

added questions on “job loss relat-
ed to the movement of work” to its
quarterly report on mass layoffs.

Though American employers
have long had operations in for-
eign counties, public debate about
outsourcing has intensified in re-
cent months as companies trans-
ferred more skilled work, such as
customer service telephone work
and computer programming, to
countries like India that have large
numbers of skilled and technically
trained workers available at signifi-
cantly lower wages than U.S. work-
ers with comparable skills. 

The report bolstered the con-
tention of some commentators
that offshore outsourcing is not a
principal cause of U.S. unemploy-

ment. “Offshoring is not at the
heart of the matter,” the scholar
and former Clinton Administration
Labor Secretary Robert B. Reich
told The New York Times. “I don’t
think it is a major part of the job
picture.” 

Moreover, the economic recov-
ery may make outsourcing less of a
political issue in the fall presiden-
tial campaign. The Bureau of Labor
Statistics has reported that during
the first quarter of 2004 the econo-
my added almost 600,000 jobs.
Since August 2003, the economic
recovery has added 1.4 million
jobs, cutting in half the number of
jobs lost since March 2001.

Other commentators, however,
have noted that the DOL report

may not have provided a complete
picture. The report considered
only firms that employed more
than 50 workers, not considering
the impact of outsourcing on work-
ers in smaller businesses. It also
did not consider jobs created by
American companies overseas
that did not produce a direct layoff
in the United States.

It has also been suggested that
the DOL report may have under-
counted the jobs lost to outsourcing
because the data were obtained
simply by asking companies
whether they had moved work
abroad, and in the current political
climate many executives may have
been less than fully candid on this
issue.    ■

DOL Report Reviews Job Losses from Overseas Outsourcing
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