
cases in our field offices. Specifi-
cally, as of late July, the issue has 
been raised in 263 unfair labor 
practice cases and 36 representa-
tion cases in various forms. The 
most straightforward argument is 
that the Board has no authority to 
rule on any motion, such as a 
motion to revoke a subpoena, or 
issue any decision, such as the 
denial of a request for review in a 
representation case, but employers 
are also raising as a defense that 
administrative law judges and 

C

This article is adapted from the 
author’s June speech at New 
York University Law School’s 66th 
Annual Conference on Labor. Mr. 
Solomon is the NLRB’s acting 
general counsel.

Congress enacted the National 
Labor Relations Act to address 
the inequities in the workplace 
that existed in the 1930s, and 
Congress’s vision proved work-
able: the middle class grew by 
increasing the wage scale for all 
workers, both unionized and non-
unionized; the wage disparity 
between rich and poor lessened; 
and safer working conditions, 
such as the 40-hour workweek, 
became the norm.

In my humble opinion, this 
statute is as important today to 
address these issues as it was in 
the ’30s and ’40s. I would like to 
address the current state of 
affairs in which the NLRB finds 
itself.

The NLRB is truly at an unprec-
edented place in its 78-year history: 
we have been attacked judicially, 
politically, and legislatively, and 
all the attacks are interrelated.

Starting with the judicial 
attacks, as you know quite well, 
President Obama made three 

recess appointments to the Board 
on January 4, 2012, and on Janu-
ary 25 of this year, the D.C. Circuit 
Court of Appeals in Noel Canning 
struck down those “intra-session” 
appointments as invalid under 
the Constitution. Further, the D.C. 
Circuit put all of its pending NLRB 
cases (more than 50) in abeyance. 
The Justice Department, which is 
handling the recess litigation on 
behalf of the NLRB, filed a peti-
tion for certiorari with the 
Supreme Court in April, and the 
Court’s grant of cert was no sur-
prise, given the magnitude of the 
constitutional issues raised; the 
fact that, as the D.C. Circuit 
acknowledged, there is a split in 
circuit law on these issues; and 
the far-reaching impact of this 
decision, not only on the NLRB, 
but on the filling of vacancies 
throughout the federal govern-
ment. Indeed, the Congressional 
Research Service reported that 
since 1981, both Republican and 
Democratic presidents have made 
329 intra-session appointments—
all of which would be invalid 
under the Noel Canning decision.

The recess issue has been 
raised in every circuit court of 
appeals. In May, the Third Circuit, 
in New Vista Nursing, agreed with 

the D.C. Circuit’s analysis and 
held that former Member Craig 
Becker’s March 2010 intra-session 
recess appointment was invalid. 
In July, in Enterprise Leasing Com-
pany Southeast, a divided Fourth 
Circuit panel  reached a similar 
conclusion. The recess issue has 
been argued in the Second, Fifth, 
Seventh, and Eighth Circuits, and 
we are awaiting decisions.

Since the Noel Canning decision, 
the recess issue has been raised 
as a defense in unfair labor prac-
tice cases and representation 
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i could be determined on a class-
wide basis through the use of 
expert testimony. The Third Cir-
cuit affirmed the decision.

In another five-to-four decision 
with the justices split along famil-
iar lines, the Supreme Court 
reversed, finding the expert’s 
damages model inherently flawed 
because it failed to provide a 
“damages model susceptible of 
measurement” on a class-wide 
basis. Justice Scalia, writing for 
the majority, stated that the 
model failed to tie the “measure 
of damages resulting from the 
particular antitrust injury” to the 
clustering theory upon which 

Comcast’s liability was allegedly 
based. As in Walmart Stores, Inc. 
v. Dukes, Justice Scalia took issue 
with the plaintiffs’ expert witness 
and the methodology he used to 
calculate class-wide damages.

At first blush, the impact of 
Comcast on class action wage-
and-hour litigation appeared min-
imal. The damages that flow gen-
erally from an employer’s 
violation of state wage-and-hour 
laws are typically directly tied to 
the class-wide injury. Addition-
ally, as the Court described in its 
1946 decision in Anderson v. Mt. 
Clemens Potter Co., damages in 
wage-and-hour cases are typically 

offer. District courts that have dis-
missed FLSA claims after the plain-
tiff failed to accept an offer of judg-
ment have only done so when 
satisfied that the offer of judgment 
will provide the plaintiff with com-
plete relief (which includes liqui-
dated damages and attorney’s 
fees). Since the record in Genesis 
Healthcare did not mention 
whether the offer of judgment 
afforded plaintiff complete relief, 
Justice Kagan predicted the deci-
sion would likely be a “one-off.”

By contrast, both Comcast Corp. 
and American Express are likely to 
have long-term implications. In 
Comcast, the Court reversed a 

class certification, finding the 
class failed to meet the “predomi-
nance” requirement under Rule 
23(b)(3) because “individual dam-
age calculations will overwhelm 
questions common to the class.” 
Comcast is an antitrust class 
action in which the putative class 
members alleged they were dam-
aged from a practice known as 
“clustering,” a cable provider’s 
strategy of acquiring competitors 
in a particular geographic region 
and “swapping their own systems 
outside the region for competitor 
systems located inside the region.” 
The district court granted class 
certification, reasoning that damages 

In 2012–13, the Supreme Court 
issued three decisions affecting 
wage-and-hour class and collec-
tive action litigation. One, Genesis 
Healthcare Corp. v. Symczyk, a 
wage-and-hour suit, dealt with 
Rule 68 offers of judgment. The 
two others, Comcast Corp. v. Beh-
rend and American Express v. Ital-
ian Colors Restaurant, arose in dif-
ferent contexts but are likely to 
have a greater impact than Gene-
sis on wage-and-hour litigation.

In Genesis Healthcare, the Court 
dismissed an entire FLSA collective 
action, finding that the named 
plaintiff’s individual claim was 
mooted by the defendant’s Rule 68 
offer of judgment. After the action 
for wages was commenced, the 
defendant-employer served an 
offer of judgment that included 
$7,500 for unpaid wages, plus attor-
ney’s fees and costs, advising the 
plaintiff-employee that it would 
deem the offer withdrawn if not 
accepted within 10 days. When the 
plaintiff failed to respond, the 
defendant moved to dismiss on the 
grounds that its offer of “complete 
relief” rendered the action moot. 
The district court agreed and dis-
missed the action. The Third Cir-
cuit reversed, ruling that the offer 
of judgment represented a “calcu-
lated attempt” to “pick off” the 
named plaintiff, which, if permitted, 
would “frustrate the goals of collec-
tive actions.” In a five-to-four deci-
sion, the Supreme Court disagreed.

Writing for the majority, Justice 
Thomas reasoned that the offer of 
judgment mooted the claims of the 
sole plaintiff, thereby leaving her 
without any “personal stake” in the 
litigation. Justice Kagan’s dissent, 
joined by Justices Ginsburg, Breyer, 
and Sotomayer, contended that the 
majority failed to consider whether 
the offer of judgment actually 
mooted plaintiff’s claims. Justice 
Kagan argued that, where a plaintiff 
rejects an offer, her interest in the 
action “remains as it was before.” 
Rule 68 makes no mention of dis-
missal of a claim after an unaccepted 

measurable and subject to calcu-
lation through “just and reason-
able inference,” since the 
employer typically has failed to 
document all hours worked and 
wages paid to the employees.

Some district courts, however, 
have interpreted Comcast as in 
essence holding that the need for 
any individualized damage calcula-
tions runs afoul of Rule 23’s pre-
dominance requirement. Circuit 
courts of appeals will address this 
issue in the months ahead and 
reveal the extent to which Comcast 
will affect the certification of 
classes in wage-and-hour cases.

American Express is another 
antitrust class action case with 
yet another five-to-four decision. 
In that case, the Supreme Court 
ruled that an arbitration agree-
ment containing a class action 
waiver was enforceable even 
though the plaintiff had demon-
strated it would be financially 
impracticable to pursue the claim 
on an individual basis. The plain-
tiff argued that the class action 
waiver in the arbitration provi-
sion of American Express’s mer-
chant agreement prevented it 
from proving a violation of the 
federal antitrust law because the 
cost of establishing liability was 
significantly greater than the 
value of its individual claim.

In rejecting plaintiff’s argument, 
Judge Scalia, again writing for the 
majority, relied on the Federal 
Arbitration Act for the “overarch-
ing principle that arbitration is a 
matter of contract,” as well as 
longstanding Supreme Court 
precedent that “courts must rigor-
ously enforce arbitration agree-
ments according to their terms.” 
The majority found inapplicable 
the exceptions for (1) claims for 
which Congress has specifically 
foreclosed arbitration as an 
option and (2) claims for which 
arbitration would prevent a claim-
ant from “effectively vindicating” 
its federal rights. That is, nothing 

supreme Court raises Questions for Wage-and-Hour Cases
By Troy Kessler

continued on page 9

Published in Labor and Employment Law, Volume 41, Number 3, Spring 2013. © 2013 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not be 
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



Spring 2013   Labor and Employment Law   www.americanbar.org/labor 3

A

it was required to prepare under 
the Emergency Planning and 
Community Right to Know Act of 
1986. Tier II reports are supposed 
to detail hazardous materials 
stored at a site and be provided to 
the local fire department and 
other local organizations with 
emergency responsibilities. They 
are not available to the public.

In addition, a law passed after 
the events of September 11, 2001, 
requires plants that use or store 
explosives or high-risk chemicals 
to file reports with the Depart-
ment of Homeland Security so it 
can increase security at such 
facilities. The West Fertilizer Com-
pany was apparently required to 
file such reports but did not.

Other agencies also had 
responsibility for overseeing the 
hazards present at West. These 
include the federal Pipeline and 
Hazardous Materials Safety 
Administration, the Texas Com-

calculates that OSHA’s resources 
are so limited that it can inspect 
every facility in the state of Texas 
only once every 126 years. Fur-
ther, many of the fatalities were 
among firefighters who, as public 
employees, are not covered by 
OSHA.

OSHA regulations limit 
employee exposure to anhydrous 
ammonia, but the tanks holding 
anhydrous ammonia did not 
explode during the West fire. 
OSHA has stated that it has no 
standards regulating the storage 
of ammonium nitrate. However, a 
standard adopted in the early 
1970s, and apparently not cited 
since, does govern the storage of 
ammonium nitrate and provides 
that OSHA approve such storage 
facilities. OSHA does not have a 
procedure for granting such 
approvals. Even in the absence of 
an OSHA standard, if the explo-
sion was triggered by a recog-
nized hazard, the West Fertilizer 
Company might have violated 
OSHA’s general duty clause. OSHA 
has six months from the date of 
the explosion to issue citations 
for violations of its statute.

The Clean Air Act requires 
facilities that handle toxic, flam-
mable, or otherwise reactive 
chemicals to submit risk manage-
ment plans to help local fire, 
police, and other emergency 
responders anticipate the haz-
ards they might face when a 
chemical accident occurs. The 
West Fertilizer Company filed a 
risk management plan that listed 
anhydrous ammonia as a poten-
tial source of toxic release; it did 
not list it as a fire hazard. This 
may have been consistent with 
the law, since EPA classifies anhy-
drous ammonia as toxic but not 
flammable. Ammonium nitrate is 
not among the chemicals that 
must be reported in EPA’s man-
dated risk management plan.

West Fertilizer Company did 
report ammonium nitrate on the 
Tier II Chemical Inventory Report 

An explosion at a fertilizer plant 
in West, Texas, killed 14 people 
and injured more than 200 on 
April 17, 2013. The explosion was 
so powerful it left a crater 93 feet 
wide and 10 feet deep. The facil-
ity, a retail distribution center, 
stored 540,000 pounds of ammo-
nium nitrate, the same chemical 
Timothy McVeigh used in the 
Oklahoma City bombing in 1995. 
The facility also stored substan-
tial quantities of anhydrous 
ammonia, a toxic gas that can 
suffocate those exposed to it. 
Preliminary reports suggest that 
a fire, the origin of which is cur-
rently unknown, triggered an 
explosion of some of the ammo-
nium nitrate stored at the facility.

Several state and federal agen-
cies are investigating the explo-
sion, and it is too soon to know 
exactly what caused the blast. 
What we do know is that although 
many federal agencies have some 
regulatory oversight of this facil-
ity, no federal regulations compre-
hensively guard against the cata-
strophic risks posed by storage of 
ammonium nitrate at retail distri-
bution centers.

The Occupational Safety and 
Health Administration (OSHA) is 
the federal agency charged with 
ensuring that workplaces are safe. 
OSHA last inspected the West Fer-
tilizer Company, a facility with 
only seven employees, in 1985.

OSHA does not routinely 
inspect small retail storage facili-
ties. Indeed, depending on what 
Standard Industrial Classification 
(SIC) code the fertilizer plant falls 
within, a rider Congress adopted 
in the early 1980s and renewed 
through OSHA’s annual appropria-
tions ever since, may have barred 
the agency from conducting a rou-
tine inspection at the facility.

Even if OSHA could have 
inspected this workplace, how-
ever, the agency has too few 
inspectors to reasonably expect 
that it would do so. An annual 
report published by the AFL-CIO 

mission on Environmental Qual-
ity, and the Texas Feed and Fertil-
izer Control Service.

Despite the patchwork of regu-
latory reporting obligations, the 
West Fertilizer Company fell 
through the cracks in the regula-
tory system. A future report by 
the Chemical Safety Board may 
detail what happened and why, 
but the explosion illustrates real 
holes in the oversight of danger-
ous chemicals and the devastat-
ing impact these regulatory gaps 
can have on workers and their 
communities when catastrophic 
accidents occur.   n

Texas explosion reveals regulatory gaps
By Randy Rabinowitz  

Randy Rabinowitz (randy@
rsrabinowitz.net), formerly director 
of Regulatory Policy at the Center 
for Effective Government, is now in 
private practice representing ill and 
injured workers.

investigators examine the debris of the destroyed fertilizer plant in 
West, Texas.         AP Photo/lm otERo
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Worth the investment: 
Active lel participation 
A number of years ago, the Section surveyed our 
members to learn what they want from their 
membership. The results indicated that there 
were essentially two overlapping groups. Most 
members passively look to LEL to provide timely, 
in-depth analyses of new developments in our 
field. The responses of this group ostensibly 
revealed that most Section members do not look 
for opportunities to be more involved in Section 
activities. The second group expressed an addi-
tional goal of Section membership. These mem-
bers not only make use of Section resources to 
stay abreast of new developments, but they also 
want to be involved in planning, preparing, and 
presenting our programs, publications, and other 
professional development activities. Thus, our 
active members use the Section to stay informed 

and also expect LEL to provide opportunities to develop themselves in 
other ways: writing for our treatises and journals; presenting to our con-
ferences and webinars; and networking with experts in our field as well 
as government lawyers and officials.

My experience in leadership of the Section has convinced me that the 
survey results were probably misinterpreted. Sure, all of us use the Sec-
tion’s tremendous resources to learn about new developments and 
enhance our understanding of them. I have also observed, however, that 
virtually every Section member I have met would enjoy an opportunity to 
participate in our presentations and publications, and many would also 
welcome a chance to be involved in planning Section activities. Experience 
has shown that every new voice we involve in writing and presenting 
brings fresh perspective, new energy, and original ideas. As a result, one of 
the Section’s highest priorities has become the creation of channels for 
everyone who wants to be active to be able to advise leadership of their 
interest and to enable them to become active in a committee, program, 
publication, etc. Our outreach efforts are organized on many levels.

Diversity Database
One recent Section initiative to expand opportunities for members is 
our Diversity Database. “Diversity” in the Section means lawyers who 
represent employers, unions, employees, and government agencies; law-
yers who are judges, arbitrators, and mediators; lawyers who teach 
labor and employment law subjects; lawyers of all genders, races, eth-
nicities, religions, sexual orientations, national origins, ages, etc., who 
practice in every constituency; lawyers who specialize in representing 
clients in industries in every segment of the American economy; and 
lawyers from all parts of the country. The Diversity Database is an 
important tool for members who want to have an active role and who 
can bring diverse perspectives to everything the Section does. Access 
the Diversity Database on the Section website at www.americanbar.org/
groups/labor_law.html.

16 Midwinter Committee Meetings
Active participation means adding important dimensions to the profes-
sional lives of Section members. The most enriching opportunity the 
Section offers is active participation in one of our standing committees. 

Chair’s Message By Stewart S. Manela

Labor and Employment Law (issn: 0193-5739)  
is published four times a year by season, by the  
section of labor and Employment law of the 
American Bar Association, 321 north Clark street, 
Chicago, illinois 60654, 312/988-5813. 
www.americanbar.org/labor

Chair, stewart manela, washington, DC

Chair-Elect, Joel A. D’Alba, Chicago, il

Secretary, mark w. Bennett, sioux City, iA

Secretary-Elect, martin h. malin, Chicago, il 

Editors of the Newsletter
Victoria l. Bor, sherman, Dunn, Cohen, leifer & Yellig, PC, 900 seventh street, nw, 
suite 1000, washington, DC 20001, 202/785-9300, bor@shermandunn.com

steven w. moore, ogletree, Deakins, nash, smoak & stewart, PC, 1700 lincoln 
street, suite 4650, Denver, Co 80203, 303/764-6801, steven.moore@ogletree 
deakins.com

mark Risk, mark Risk, PC, 60 E. 42nd street, 47th Floor, new York, nY 10165, 
212/682-4100, mdr@mrisklaw.com

Associate Editors of the Newsletter

Gary l. Bailey, western springs, il
molly Brooks, new York, nY
sarah Bryan Fask, Philadelphia, PA
Elana hollo, Philadelphia, PA

Young Lawyers Division Liaison, molly Eastman, Alaska Airlines, 19300 international 
Boulevard, sEAZl, seattle, wA 98168, 206-392-5015, molly.eastman@alaskaair.com

ABA Publishing Editor, lisa V. Comforty

ABA Publishing Designer, mary Anne kulchawik
the views expressed herein are not necessarily those of the American Bar Association or  
its section of labor and Employment law. Copyright © 2013 American Bar Association. 
Produced by ABA Publishing. no part of this publication may be reproduced, stored in a retrieval 
system, or transmitted in any form or by any means (electronic, mechanical, photocopying, 
recording, or otherwise) without the prior written permission of the publisher.  
to request permission, contact the ABA’s Department of Copyrights and Contracts via  
www.americanbar.org/utility/reprint.

The 16 midwinter committee meetings present panels of experts, analyt-
ical papers, and networking events. Every year, our committees examine 
how best to recruit and welcome new members; provide opportunities 
for committee members to participate; increase diversity; improve 
transparency; and explore other “best practices” for enhancing commit-
tee experiences for members. The record numbers of first-time attend-
ees in recent years and terrific feedback from lawyers who attend the 
midwinter meetings validates the effectiveness of these efforts. Check 
out the calendar of midwinter meetings at www.americanbar.org/
groups/labor_law/events_cle/calendar_of_events.html, and save the 
dates to attend a meeting in an area in which you practice.

Fellowships for Attending LEL Conferences
The Section sponsors a number of programs that enable government 
lawyers, young lawyers, and Section members in all of our constituen-
cies to attend Section conferences with the Section’s financial assis-
tance in the form of our Government Fellowships, our Young Lawyer 
Fellowships, and our Section Development Fellowships. We value the 
participation of our fellows and encourage them not just to attend 
meetings, but to contribute to committee papers, panels, etc. Every 
year, we invite applications for these fellowships and dedicate sub-

Stewart S. Manela 
is a partner at 
Arent Fox in 
washington, D.C., 
where he represents 
employers. he 
completed his term 
as section Chair in 
August.

continued on page 9
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A Professor Justin Levinson at the 
University of Hawaii have demon-
strated that implicit biases affect 
how mock jurors remember, mis-
remember, and create false mem-
ories about very significant facts 
in both the civil and criminal con-
text and how implicit biases 

change juror’s views of ambigu-
ous evidence. Other scholars 
have concluded, in an empirical 
study of state court judges, that 
implicit biases affect findings of 
guilty or not guilty and the length 
of sentences.

For a great read on the breadth 
of implicit bias in the law, read 
the book Implicit Racial Bias 
Across the Law by Professors 
Levinson and Robert Smith. 
Besides the expected chapters on 
employment and criminal justice, 
the book also includes forward-
looking chapters on medical, 
environmental, and corporate 
decision making, intellectual 
property, and federal Indian law.

I was the first judge in the 
country to develop, vet, and use 
an implicit bias jury instruction in 
civil and criminal cases. I also 
spend time on the subject in jury 
selection and show several videos 
that help prospective jurors 
understand implicit bias.

Employment law lawyers are 
likely to see new claims arguing 
that the “because of” statutory 

The Project Implicit website 
allows one to take online tests in 
a host of areas such as race, gen-
der, disability, age, skin-tone, 
weight, etc. For example, the 
Weight IAT often reveals a sub-
conscious, automatic preference 
for people who are thin. The Race 
IAT indicates most Americans 
have an automatic preference for 
whites over blacks. Millions of 
people from all over the world 
have taken the IAT. Don’t worry: 
the test is taken anonymously! It 
does not track your IP address.

The IAT, like virtually no other 
psychological research tool, has 
caught the attention of members of 
the public in addition to many 
researchers and scholars in this 
mushrooming area that often inter-
sects law and psychology. The IAT 
has been used in over 300 research 
articles and cited in over 800. 
There have also been numerous 
newspaper and magazine articles 
addressing the IAT and its uses. 
Indeed, two of the inventors of the 
IAT, Dr. Mahzarin Banaji at Harvard 
University and Dr. Anthony Green-
wald at the University of Washing-
ton, have co-authored a new, fasci-
nating book: Blind Spot: Hidden 
Biases of Good People (2013), which 
I highly recommend.

The IAT is not without its crit-
ics. One of the most vocal is Dr. 
Hart Blanton, a Texas A & M psy-
chologist who, in a series of arti-
cles, questions the IAT’s psycho-
metric validity and reliability. 
However, the great weight of 
scholarship, including some meta-
analysis, concludes that the IAT is 
both valid and reliable. Read the 
literature and judge for yourself.

Most scholars, including Dr. 
Anthony Greenwald, do not yet 
believe that specific IAT results 
are ready for the courtroom in 
terms of demonstrating that spe-
cific actions were “caused” by or 
resulted from implicit bias mea-
sured by an IAT score. On the 
other hand, cutting-edge empiri-
cal research by legal scholars like 

At a 1993 meeting of his organiza-
tion Operation PUSH, on the 
topic of street crime, the Rever-
end Jesse Jackson told the audi-
ence, “There is nothing more 
painful to me at this stage in my 
life than to walk down the street 
and hear footsteps and start 
thinking about robbery . . . . then 
look around and see somebody 
white and feel relieved.”

Jackson’s observation reflects 
an unfortunate but often held 
belief, one that even a famous and 
deeply committed national civil 
rights leader cannot escape: a 
white stranger is less threatening 
than a black stranger.

Reverend Jackson’s relief at 
seeing a white stranger is an 
example of implicit bias at work. 
An implicit bias is a positive or 
negative attitude towards a per-
son or group that one maintains 
at an unconscious level. Unlike 
explicit biases, implicit biases 
work in our subconscious and are 
generally not accessible through 
introspection. In other words, it is 
almost impossible to know if and 
how our implicit biases affect our 
behavior, judgments, and deci-
sion making. Implicit biases func-
tion automatically, often in ways 
we would not approve of if we 
were conscious of how they work.

Over the past decade, there 
has been an explosion of research 
and study into the “mind sci-
ences,” and nowhere is it more 
prevalent than in the study of 
implicit biases by cognitive psy-
chologists, law professors, and 
lawyers. You may have heard of 
the Implicit Association Test 
(IAT), an innovative instrument 
used to measure a wide variety of 
implicit biases. If you have not 
already done so, I strongly 
encourage you to go online and 
take several of the IAT tests. You 
may access the test at the “Proj-
ect Implicit” website, http://pro-
jectimplicit.org, or simply search 
“Implicit Association Test” in your 
search engine of choice.

standard of discrimination under 
a host of employment discrimina-
tion laws should include implicit 
bias claims. Discovery disputes 
about whether decision makers 
can be required to take an IAT 
during a deposition are sure to 
arise, leading to questions about 

IAT scores and how they predict 
behavior, as well as the IAT and 
Daubert standards for admissibil-
ity at trial.

We all know that employment 
law is constantly evolving, and 
implicit bias and related cognitive 
psychology issues should help make 
employment lawyers’ lives inter-
esting for generations to come.   n

introduction to implicit bias and the implicit Association Test
By Judge Mark W. Bennett

Hon. Mark W. Bennett (mark_
bennett@iand.uscourts.gov), is 
in his 19th year as a U.s. district 
court judge for the northern 
District of iowa. he is an author 
of Unraveling the Gordian Knot of 
Implicit Bias in Jury Selection: The 
Problems of Judge-Dominated Voir 
Dire, the Failed Promise of Batson, 
and Proposed Solutions, 4 Harv. L. 
& PoL’y rev. 149 (2010), and, with 
Jerry kang, Deven Carbado, Pam 
Casey, nilanjana Dasgupta, David 
Faigman, Rachel Godsil, Anthony 
G. Greenwald, Justin levinson, 
and Jennifer mnookin, of Implicit 
Bias in the Courtroom, 59 UCLa L. 
rev. 1124 (2012). he was section 
secretary for 2012-13.
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w 29 U.S.C. Section 185(c). The 
court reasoned that section 8(c) 
protects noncoercive free speech 
and was enacted to encourage 
free debate on the merits of 
unionization by labor and 
management.

Finding that section 8(c) 
embodies the First Amendment 
concepts of both the creation and 
the dissemination of information, 
the court observed that it pro-
tects not only the right to affirma-
tively speak, but also the right to 
refrain from speaking. Thus, just 
as the NLRB cannot restrict law-
ful speech, it cannot compel law-
ful speech. The court accordingly 
held that treating the failure to 
post a notice both as an unfair 
labor practice and as evidence of 
unlawful motivation violates sec-
tion 8(c).

The court also found the por-
tion of the rule tolling the section 
10(b) statute of limitations period 
contrary to the Act. The court 
noted that, rather than relying on 
statutory construction to support 
the rule, the NLRB had analo-
gized to the fraudulent conceal-
ment concept of equitable tolling. 
The court rejected this approach, 
writing that fraudulent conceal-
ment was not generally recog-
nized as warranting equitable toll-
ing of a statute of limitations.

In June, in Chamber of Com-
merce of the United States et al. v. 
NLRB, the Fourth Circuit Court of 
Appeals found that the NLRB 
lacked authority to issue the rule. 
Section 6 of the NLRA confers on 
the NLRB “authority from time to 
time to make, amend, and rescind 
. . . such rules and regulations as 
may be necessary to carry out 
the provisions of [the NLRA].” 
The court observed that the 
NLRB’s authority is essentially 
(1) to conduct representation 
elections, per section 9, and (2) to 
prevent and resolve ULPs, per 
section 10.

The court found no portion of 
the NLRA charging the NLRB with 

six-month section 10(b) statute of 
limitations period for an employee 
to file unfair labor practice 
charges, unless the employee had 
actual or constructive knowledge 
that the employer’s conduct vio-
lated the NLRA. Third, a knowing 
failure to post the notice would be 
evidence of an anti-union motive 
in any matter in which the employ-
er’s motive was at issue.

In May of this year, in National 
Association of Manufacturers et al. 
v. NLRB, the D.C. Circuit began its 
analysis by noting that despite 
the parties’ emphasis on the 
Board’s rulemaking powers estab-
lished in section 6 of the NLRA, 
the court understood the proper 
and, indeed, controlling section 
for analyzing the propriety of the 
rule to be section 8(c). That sec-
tion provides:

The expressing of any 
views, argument, or opin-
ion, or the dissemination 
thereof, whether in written, 
printed, graphic, or visual 
form, shall not constitute 
or be evidence of an unfair 
labor practice under any of 
the provisions of this [Act], 
if such expression contains 
no threat of reprisal or force 
or promise of benefit.

While the National Labor Rela-
tions Board has only occasionally 
engaged in rulemaking activities 
in the past, most notably in issu-
ing its healthcare bargaining unit 
rule in the mid-1980s, it has 
recently picked up the pace and 
number of these efforts. And, as 
with much involving the NLRB, 
the agency’s new focus on rule-
making has spurred controversy 

and polarization between labor 
and employer advocates. Much of 
the current controversy sur-
rounds the validity of rules issued 
by the NLRB following President 
Obama’s recess appointments. 
Two separate circuit courts of 
appeals, however, have struck 
down the same rule on substan-
tive, rather than procedural, 
grounds, leaving questions as to 
how these decisions will impact 
future rulemaking efforts.

In late August 2011, the NLRB 
promulgated a rule requiring that 
employers post a notice informing 
employees of their rights and pro-
hibited employer actions under 
the National Labor Relations Act. 
The rule established three conse-
quences for an employer failing to 
post the notice. First, the failure to 
post would, in itself, constitute an 
unfair labor practice. Second, the 
failure to post would toll the 

the obligation to inform employ-
ees of their rights and, thus, no 
indication that Congress intended 
to grant it such authority. In the 
court’s view, “Congress’s contin-
ued exclusion of a notice-posting 
requirement from the NLRA, con-
comitant with its granting of such 
authority to other agencies, can 
fairly be considered deliberate.”

While both these decisions 
focused on the NLRB’s “poster 
rule,” it remains to be seen what 
impact they will have on future 
rulemaking efforts. In contrast to 
the recess appointment chal-
lenges to rulemaking, where a dif-
ferently composed Board could 
issue the same rule and avoid the 
asserted procedural defect, these 
decisions may serve to restrict 
the NLRB’s rulemaking beyond 
the tenure of the current Board 
members and on matters beyond 
the posting of employee rights.

The Fourth Circuit decision 
may be more constraining in the 
future than that of the D.C. Cir-
cuit, as it appears to limit the 
Board’s rulemaking authority to 
matters involved in conducting 
representation elections and pro-
cessing unfair labor practices. 
Even within these limitations, 
however, the NLRB would remain 
free to address many of the sub-
jects that are being challenged 
under the recess appointment 
theory, such as expedited elec-
tion processing. As of this writing, 
the NLRB has not stated whether 
it will seek Supreme Court review 
of either circuit court decision.

Going forward, however, it 
seems certain that the contro-
versy over NLRB rulemaking will 
continue, with any rulemaking 
action by the Board subject to 
scrutiny on the substance of the 
rule and the basis the agency 
asserts to support it.   n

Courts reject nlrb rulemaking: ripple effect to Follow?
By Zachary Hummel

Zachary Hummel (zahummel@
bryancave.com) is a partner at 
Bryan Cave in new York City.
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i evaluated “on a case-by-case 
basis,” the Chief Justice intimated 
his belief that there needed to be 
a straightforward definition of 
supervisor that would prevent the 
courts from having to delve too 
deeply into all of the fact-specific 
details of the workplace.

The majority viewed its hold-
ing as allowing courts and parties 
to resolve whether an alleged 
harasser is a supervisor before 
trial, either by stipulation or at 
summary judgment. As the major-
ity opinion explained, “[t]he elimi-
nation of this issue from the trial 
will focus the efforts of the par-
ties, who will be able to present 
their cases in a way that con-
forms to the framework that the 
jury will apply.”

In her dissent, Justice Ginsburg 
characterized the majority opin-
ion’s definition of supervisor as 
being “out of touch with reality,” 

arguing in favor of the EEOC’s 
broader definition encompassing 
all employees who “wield author-
ity of sufficient magnitude so as 
to assist the harasser explicitly or 
implicitly in carrying out the 
harassment.”

Not surprisingly, the majority 
balked at the dissent’s suggestion 
that the majority opinion would 
allow employers to defeat liability 
for harassment by structuring 
their workplaces so only a few 
individuals could take “tangible 

decisions to clarify the issue once 
and for all. Quoting from Ellerth, 
the Court held that, to be a super-
visor, the individual must be able 
to “effect a significant change in 
employment status, such as hir-
ing, firing, failing to promote, reas-
signment with significantly differ-
ent responsibilities, or a decision 
causing a significant change in 
benefits.”

By confirming this standard, 
the Court rejected as “a study in 
ambiguity” the EEOC’s position, 
which defined a supervisor as 
someone who has the authority 
either to undertake or recom-
mend tangible employment deci-
sions affecting the employee or to 
direct the employee’s daily work 
activity.

Chief Justice Roberts provided 
a clue to the direction the more 
conservative members of the 
Court were leaning when he ques-

tioned Vance’s attorney during 
oral argument about whether a 
hypothetical employee would 
qualify as a supervisor. The Chief 
Justice asked whether an individ-
ual would be considered a super-
visor if he or she could dictate 
what background music would 
play in the workplace and then 
threatened to play music a co-
worker did not like to coerce the 
co-worker to go on a date. After 
Vance’s attorney responded that 
such a scenario would need to be 

In a five-to-four victory for 
employers, the Supreme Court 
narrowly defined who is a “super-
visor” for purposes of discrimina-
tion cases. Justice Alito’s deci-
sion for the majority in Vance v. 
Ball State University held that an 
employee is a supervisor for pur-
poses of vicarious liability under 
Title VII of the Civil Rights Act of 
1964 only “if he or she is empow-
ered by the employer to take tan-
gible employment actions against 
the victim.”

The ruling affirmed the deci-
sion by the Seventh Circuit.

Maetta Vance, an African-
American woman, worked for Ball 
State University’s Banquet and 
Catering Department. Vance 
alleged that the catering special-
ist and another co-worker had 
harassed her on account of her 
race. Because the catering spe-
cialist sometimes gave her work 
directions, Vance argued that the 
specialist was her supervisor.

Under the Supreme Court’s 
1998 decisions in Burlington Indus-
tries, Inc. v. Ellerth and Faragher v. 
City of Boca Raton, if the harasser 
is not a supervisor, the employer 
can only be liable for the harass-
ment if it knew or reasonably 
should have known about the 
harassment and failed to stop 
it—a negligence standard. If, how-
ever, the harasser was a supervi-
sor, an employer would be vicari-
ously liable for the harassment 
unless the employer affirmatively 
showed that it had exercised rea-
sonable care to prevent and cor-
rect the harassing behavior and 
the employee unreasonably failed 
to take advantage of any preven-
tive or corrective opportunities 
the employer provided that could 
have avoided or reduced the harm.

Recognizing that Faragher and 
Ellerth had left open the question 
of who qualifies as a supervisor 
for purposes of determining an 
employer’s vicarious liability 
under Title VII, the majority in 
Vance referred back to those 

employment actions against 
employees.” As Justice Alito 
explained, “If an employer does 
attempt to confine decision-mak-
ing power to a small number of 
individuals, those individuals will 
have a limited ability to exercise 
independent discretion when 
making decisions and will likely 
rely on other workers who actu-
ally interact with the affected 
employee.” Regardless, Justice 
Alito emphasized that employers 
can still be “negligent in failing to 
prevent harassment from taking 
place,” even if the alleged 
harasser is not a supervisor 
under Vance.

Nevertheless, there is skepti-
cism that this rule will accom-
plish the certainty the Court 
seeks. Seventh Circuit Court of 
Appeals Judge Richard Posner 
has written that neither the 
majority’s nor the dissent’s defini-
tion of harassment is particularly 
helpful. “Cases of employer liabil-
ity for workplace harassment of 
one employee by another can be 
handled satisfactorily without 
attempts at classifying the 
harasser—attempts further con-
fused by dividing supervisors into 
those whose supervisory respon-
sibilities make them ‘supervisors’ 
for purposes of their employer’s 
liability and those whose respon-
sibilities fall short: They are 
called supervisors and have 
supervisory duties, but not the 
right ones.”

Despite this criticism, and 
unless Congress passes legisla-
tion to effectively overrule the 
majority’s definition of supervi-
sor, employers now have a much 
brighter line defining who is a 
supervisor for purposes of 
assessing whether they are sub-
ject to vicarious liability in Title 
VII harassment cases.   n

Vance v. Ball State: narrowing the Definition of “supervisors”
By Sarah Bryan Fask

Sarah Bryan Fask (sfask@littler.
com) is an associate at littler 
mendelson in Philadelphia and an 
associate editor of LEL.
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as “a study in  
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with the impression that, post–
Noel Canning, the Agency has 
ground to a halt. To the contrary, 
every day we are holding elec-
tions, conducting investigations, 
and issuing complaints. Although 
the recess issue has been raised in 
300 cases, those cases represent 
but a small percentage of the 2,000 
ULP charges and 200 representa-
tion petitions filed every month in 
our regional offices. The vast 
majority of employers are still con-
senting to elections, and we are 
still experiencing a 90-percent-
plus settlement rate on our com-
plaints. And employers are filing 
for review of Board orders in cir-
cuits other than the D.C. Circuit, 
where they know that the court 
would automatically put the case 
in abeyance.

My firm belief is that win, lose, 
or draw, most employers would 
rather have their workplace dis-
putes resolved by us, rather than 
have them fester for years, with 
back pay and interest continuing 
to accrue. We saw a similar pattern 
emerge after the Supreme Court’s 
New Process Steel decision. Even 
though the Court’s decision invali-
dated the 600 decisions decided 
by the two-member Board, only 
100 of them needed to be rede-
cided by the subsequent Board 
because the parties in the remain-
ing 500 cases had no desire to 
reopen and relitigate those cases.

Now turning to the political 
front, a last-minute political com-
promise in the Senate has made it 
possible for new Board members 
to be confirmed so that the Board 
can continue to issue decisions. 
Unfortunately, there are still crit-
ics of the Board who agree with 
one senator who stated that “the 
NLRB as inoperable could be con-
sidered progress.”

The confirmation of new mem-
bers will also resolve a challenge 
on the legislative front. In April, 
the House passed the Preventing 
Greater Uncertainty in Labor-
Management Relations Act, which 
would have prohibited the Board 
from taking any action until the 
Senate confirms Board members 
or the Supreme Court decides 
Noel Canning.

Meanwhile, although directed 

which we have based our com-
plaints, such as D.R. Horton (the 
Board decision that class-action 
waivers violate the Act), the social 
media decisions, and the rever-
sals of Board law made by the 
current Board, such as the rever-
sals of Bethlehem Steel (dues 
checkoff surviving contract expi-
ration) and Anheuser Busch (wit-
ness statements provided to the 
union in grievance proceedings). 
As there is no statute of limita-
tions for seeking review of Board 
decisions, all decisions issued by 

the current Board since January 
4, 2012, as well as the decisions 
since 2010 in which former Mem-
ber Becker participated on a 
panel, are subject to attack in 
future cases.

There have also been collateral 
attacks filed in the D.C. Circuit to 
stop our administrative proceed-
ings. Employers have filed motions 
in representation cases to stop the 
holding of elections and the count-
ing of determinative challenged 
ballots and, in ULP cases, to stop a 
10(j) proceeding and a ULP hear-
ing. To date, we have been suc-
cessful in persuading the court to 
allow representation cases to pro-
ceed, but the court has scheduled 
briefing and an oral argument in 
the ULP cases.

But I don’t want to leave you 

hearing officers have no authority 
to conduct hearings. A similar 
argument was raised in the two-
member Board litigation, and, in 
our opinion, the Supreme Court 
rejected the argument that once 
the Board loses a quorum, all del-
egations from the Board cease to 
operate. There are also attacks on 
the authority of the 10 regional 
directors who have been 
appointed by this Board or by the 

previous Board, including former 
Member Becker, as well as on my 
authority to act. Of course, the 
latter is of great interest to me 
because my connection to the 
Noel Canning analysis is not obvi-
ous. I have never received a 
recess appointment. Rather, I was 
appointed under the Federal 
Vacancies Act, which to date has 
not been declared unconstitu-
tional. There have also been 
attacks on my authority to seek 
10(j) injunctive relief, and in 
defense we are relying, not only 
on my delegation of authority 
from the prior Board, but also on 
that Board’s reliance on delega-
tions from prior Boards to prior 
general counsels.

The more significant challenges 
are to the substantive law upon 

at all federal agencies, sequester 
has meant a $14.5 million cut in 
our budget this year. It is any-
one’s guess at this point what our 
budget will be next year and 
whether we will have to absorb 
further cuts, which will have a 
direct, negative impact on our 
ability to carry out our mission.

I would like to conclude as I 
began. The NLRA and its enforce-
ment are as critical today to 
address the economic issues fac-
ing this country as they were in 
1935. The NLRB plays an impor-
tant part in improving labor-man-
agement relations and resolving 
workplace disputes by, as stated 
in the preamble of the Act, 
encouraging the practice and pro-
cedure of collective bargaining. In 
fiscal year 2012 alone, we col-
lected more than $44 million in 
back pay or reimbursement of 
fees, dues, and fines, and 1,241 
employees were offered reinstate-
ment. And since October 2010, 
our section 10(j) “nip-in-the-bud” 
initiative has resulted in collect-
ing almost $4 million in back pay 
and 580 offers of reinstatement to 
workers fired during union orga-
nizing campaigns. I firmly believe 
today, as those enacting the 
NLRA did in 1935, that the NLRB’s 
resolution of these workplace dis-
putes can only help to improve 
the chasm between the “haves” 
and the “have nots,” thereby 
improving the economic land-
scape for all of us nationwide.

Through all of the political 
attacks that have come and those 
that have yet to come, I and all 
NLRB employees remain commit-
ted to resolving workplace dis-
putes and giving employers and 
employees the due process that 
they desire. It is my fervent hope 
that, in the words of Mr. Spock in 
Star Trek, the NLRB will “live long 
and prosper” for the sake of the 
working men and women in this 
country and for the economic and 
social well-being of each of us and 
our country.   n

NLRB Continues
continued from page 1

Lafe Solomon (lafe.solomon@nlrb.
gov) is the acting general counsel 
of the nlRB.

nlrb officials supervise an election at Jones and laughlin steel in 1937.
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Ethics Programs
Programs for which you can  

receive ethics credit are included  
throughout the Conference.

• The Business and Ethics of  
Hanging Out Your Shingle

• Communication with Potential 
Class Members Before and After 
Complaint Filing: Ethics and More

• Do Lawyers Have an Ethical Duty 
to Learn About and Understand 
Technology?

• Ethical Engagements: You Don’t 
Need a Ring But You Might Need  
a Pre-Nup

• Ethics and Strategies in Labor  
and Employment Arbitration

• Ethics of Social Media for Lawyers: 
It’s Not Just Clients Who Need to 
Worry

• Issues and Ethics of Med-Arb
• Very Recent Changes in the Ethics 

Rules: Wrapping Up the ABA 
Commission on Ethics 20/20

Fundamentals Programs
These programs, which are co-sponsored by 

the ABA Young Lawyers Division, appear 
throughout the Conference and are offered for 
practitioners who are new to the field of labor 
and employment law or who want to explore 

areas of the field that are new to them.

• The ADAAA: Five Years Later
• eDiscovery Boot Camp
• The Impact of Bankruptcy on  

Labor and Employment Law
• Investigation Basics: Planning, 

Execution and Documentation
• NLRA Fundamentals for the  

Non-Union Workplace
• An Overview of Whistleblower 

Claims
• Sex Stereotyping Under Title VII  

and Discrimination on the Basis  
of Sexual Orientation: Sex and 
Gender Revisited

• Wage and Hour Boot Camp

Technology Programs
The use of technology affects everyone who 
practices law. Our offering of programs that 

ensures you are up to date in this area is 
useful for both litigators and non-litigators.

• Apps for Labor and Employment 
Lawyers

• BYOD: Bring Your Own Device  
or Bring Your Own Disaster?

• A Forensic Tour of Portable Devices 
and the Secrets They Reveal

• Trial by iPad

Special Interest
• An Overview of Whistleblower Claims (F)
• State Regulation of Occupational Safety and Health

• Settlement Strategies: What Every Lawyer Needs to Know  
About Reimbursement of Medicare and Medicaid

Wage and Hour
With the explosion of wage and hour litigation,  
these programs will be of interest to all constituencies 

• Communications with Potential Class Members Before  
and After Complaint Filing: Ethics and More (E)

• Compensable Time in a Digital Age: Beyond Donning and Doffing

• Independent Contractors: Are They Misclassified?

• Negotiating an FLSA Settlement Agreement:  
Legal and Practical Considerations

• Recent FLSA Developments

• Trial by Formula and Defendants’ Due Process Rights

• Wage and Hour Boot Camp (F)

Workplace Problems and Solutions
Programs to help lawyers identify workplace problems  
and how to pursue, manage and find solutions for them 

• ADA, HIPAA and GINA: Disclosing Private Information

• BYOD: Bring Your Own Device or Bring Your Own Disaster (T)
• Bullies in the Workplace

• Can Employees Be Disciplined for Out-of-Work Behavior?

• Coordinating Criminal, Civil and Insurance Claims:  
Claims Associated with Employee Crime in the Workplace

• Determining when the Attorney-Client Privilege and Work  
Product Doctrine Apply to Internal Communications

• Investigation Basics: Planning, Execution and Documentation (F)
• Managing Employees with Discrimination or Other Complaints

• Obligations to Employees in Times of Crises in the U.S. and Abroad

• The Pitfalls of Employee Assistance Program Referrals:  
No Good Deed Goes Unpunished

• Workplace Investigations: Getting to the Bottom of  
Complex Matters without Falling Into a Trap

Legend:  E = Ethics  F = Fundamentals  T = Technology 
Note: Programs may be listed in more than one area of interest.

Visit www.ambar.org/laborconference 
for complete program information and to register.

CLE programs will be held on Thursday, November 7 
and Friday, November 8 from 8:00 am to 5:00 pm 

and on Saturday, November 9 from 8:00 am to 
12:30 pm at the Hilton New Orleans Riverside.



7th Annual Labor and Employment Law Conference

HIGHLIGHTs
Supreme Court Review
Attend this must-hear presentation by the 

Section Secretary who will provide a review  

of the Supreme Court’s 2012-2013 decisions 

that impact labor and employment law.  

Patient Protection and  
Affordable Care Act: Current  
Status and What is to Come
This program is an essential for all labor  

and employment law practitioners. A panel  

of experts will provide a general overview of 

the Affordable Care Act as of November 2013. 

The focus will be on up-coming issues and 

major developments to date. 

Employer Use of Criminal 
Background Checks
The EEOC has focused on the use of criminal 

background checks in hiring including filing 

lawsuits and issuing regulations. Some state 

and local governments likewise have enacted 

legislation limiting background checks. On 

the other hand, many employers continue 

to believe they need to consider conviction 

records to protect their businesses, employees, 

and customers. Join our panel for an update 

and discussion of best practices for employers 

using criminal background checks. 

National Labor  
Relations Board Update
Panelists will discuss important issues before 

the NLRB as well as the potential impact of  

Noel Canning. 

An Inside View of an NLRB Case
What does the NLRB look for when deciding 

if an unfair labor practice case has merit? Our 

panel will offer a frank and open discussion 

about what is important in deciding a case. 

The Rising Tide of  
Retaliation Claims
Retaliation is the most common EEOC  

charge. This panel explores the most recent 

court decisions and legislation expanding 

protections against workplace retaliation, 

including post-Thompson third-party 

retaliation claims and retaliatory harassment. 

This panel also will undertake a practical 

examination of what conduct may be  

deemed retaliatory. 

Gender Pay Disparity:  
50 Years After the Equal Pay Act
Although passage of the Lilly Ledbetter Fair Pay Act  

in 2009 has renewed a focus on wage discrimination, 

policymakers are still fighting over the same questions: 

Does a gender pay disparity even exist? What is the 

best way to ensure pay equity? Do current laws provide 

adequate safeguards against pay discrimination, whether 

based on sex, or other protected categories? Join our  

panel who will discuss the challenges associated with 

pursuing and defending pay discrimination claims,  

as well as the proposed Paycheck Fairness Act. 

BYOD: Bring Your Own Device  
or Bring Your Own Disaster?
Use of employee-owned devices, such as smartphones, 

tablets and laptops for both personal and professional 

purposes presents a host of legal issues and employee-

relations challenges. While the opportunities for security 

breaches and lost data make many employers cringe, 

companies that dictate which devices employees must 

use may find themselves at a competitive disadvantage. 

This panel will discuss important case law and legislative 

developments, privacy issues, unique liabilities in the 

wage-hour and discrimination contexts, preservation  

and discovery issues in litigation, what to do when  

an employee leaves, as well as critical dos and don’ts 

when crafting BYOD policies. 

Negotiating an FLSA Settlement Agreement: 
Legal and Practical Considerations
This experienced panel will discuss issues commonly 

associated with FLSA settlements in both the court-

supervised context and out-of-court settlements. Topics 

will include, among others, the enforceability of private 

releases, confidentiality provisions, waiving the right to 

join a collective action, equitable allotment of back wages 

in a certified class, reversion of back wages for absent  

class members, and voluntary certification issues for 

settlement purposes. Through the use of competing 

settlement clauses, the panel will discuss from both  

the management and employee side perspective their 

ideal language for certain provisions and deal breakers. 

Advanced eDiscovery:  
Litigating Today’s Employment Lawsuit
Panelists will provide experienced practitioners  

with an update regarding recent case law as well  

as a discussion of trends in all aspects of eDiscovery.  

The panelists also will explore various strategies that  

will allow practitioners to confidently address the many 

vital issues surrounding this aspect of litigation.

Visit www.ambar.org/laborconference 
for complete program information and to register.

Thanks to our sponsors for their  
generous contributions in support of 

the 7th Annual Labor and Employment 
Law Conference. Listed below are the 
Conference sponsors as of July 2013.

Akerman Senterfitt LLP
American Arbitration Association

Asher Gittler & D’Alba Ltd.
Bloomberg BNA

Broach & Stulberg LLP
Cohen Weiss & Simon LLP

Cook & Logothetis LLC
DLA Piper

Davis Wright Tremaine LLP
ERS Group

Fisher & Phillips LLP
Ford & Harrison LLP

Goldstein Borgen Dardarian & Ho, PC
JAMS 

Jones Day
Laner Muchin Ltd. 

Lieff Cabraser Heimann  
& Bernstein LLP

Morgan Lewis & Bockius LLP
Morrison & Foerster LLP

NERA Economic Consulting
Ogletree Deakins Nash  
Smoak & Stewart PC

Orrick Herrington & Sutcliffe LLP
Outten & Golden LLP
Phelps Dunbar LLP

Practical Law Company Inc.
Proskauer Rose LLP

Saul Ewing LLP
Shook Hardy & Bacon LLP

Welch Consulting
Winston & Strawn LLP

Wolters Kluwer Law and Business
Please contact Tracey Moore at  

tracey.moore@americanbar.org or at 312-988-5586 
for information on sponsorship opportunities. 
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stantial Section resources to 
these programs. Information on 
how to apply is available on the 
Section website.

Leadership Development 
Program
For members who would like to 
be active in leadership, the Sec-
tion has a Leadership Develop-
ment Program (LDP) that intro-
duces participants to the Section 
leadership, provides information 
about the Section’s structure and 
goals, and places participants in 
positions where they devote 
their time and energy to a wide 
range of activities, expanding 
their value to and leadership 
potential in the Section. Applica-
tion for participation in the LDP 
is open to members from all con-
stituencies. For members inter-
ested in intensive training and 
committed involvement, the LDP 
is a unique opportunity to move 
rapidly into “super active status” 
in the Section.

Law Student Programs
We offer programs for law stu-
dents to be involved and to learn 
about the Section and the prac-
tice of law in our field through 
our Student Trial Advocacy Com-
petition and Law School Out-
reach. Our Section Conference 
and many midwinter meetings 
invite law student Section mem-
bers to attend free of charge.

Communications
The Section Calendar; this news-
letter; our monthly electronic 
bulletin, The Flash; and our Sec-
tion website, www.americanbar.
org/groups/labor_law.html, pro-
vide information on the many 
other Section programs in which 
members can be active. The Sec-
tion leadership sincerely encour-
ages every member who wants to 
be more involved to take the 
small step of letting us know of 
your interest. The professional 
and personal rewards of active 
participation are well worth the 
investment. We hope to hear 
from you soon.   n

Wage-and-Hour Cases
continued from page 2

Troy Kessler (tkessler@shulman 
kessler.com) is a partner at shulman 
kessler in melville, new York.

in the antitrust statute demon-
strated that Congress intended to 
preclude arbitration for claims 
asserting antitrust violations. 
And, most importantly for 
employment cases, plaintiffs were 
not prevented from effectively 
vindicating their rights because 
“the fact that [the claim] is not 
worth the expense involved in 
proving a statutory remedy does 
not constitute the elimination of 
the right to pursue that remedy.”

The impact of American 
Express on wage-and-hour class 
and collective action litigation is 
likely to be significant, given the 
increased frequency with which 
employers are requiring employ-
ees to sign class action waivers in 
predispute arbitration agreements. 
Because individual wage-and-
hour claims are worth relatively 
little when compared to the cost 
of litigating them, workers often 
proceed on a class basis. Ameri-
can Express appears to foreclose 
employees from avoiding the 
waivers by arguing that they 
effectively prevent them from vin-
dicating their rights because the 
value of their individual claims is 
substantially less than the cost of 
pursuing the claims in arbitration.

Both Comcast and American 
Express continue a trend that is 
best viewed through the lens of 
recent cases addressing both 
class certification issues and 
arbitration agreements. A major-
ity of the justices on the Supreme 
Court believe that district courts 
need to engage in a more exact-
ing analysis of Rule 23’s class 
certification requirements and 
arbitration agreements need to 
be enforced in accordance with 
their terms regardless of the con-
sequences. And, while Genesis 
Healthcare may, in Justice 
Kagan’s words, prove to be a 
“one-off” decision, Comcast and 
American Express may well have 
far-reaching implications.   n

Chair’s Message
continued from page 4 Volunteers needed for  

student Trial Advocacy Competition
Planning is underway for the Section’s Tenth Annual Law Student 
Trial Advocacy Competition. This Competition will feature eight 
regional tournaments held in October and November in Boston, 
Chicago, Dallas, Los Angeles, Miami, New York, San Francisco, and 
Washington, D.C. The winners from each region will advance to the 
national final in San Francisco January 24–25, 2014.

The Section invites law schools to register and participate and Sec-
tion members to assist as judges and juror-evaluators in the competi-
tions in their areas. Where available, CLE credit is provided to the 
volunteer lawyers who serve. Lawyers interested in participating 
should contact the Section office at laborempllaw@americanbar.org 
to be directed to the tournament coordinators in their region.

The Section established the LEL Trial Advocacy Competition to 
introduce law students to the challenges and rewards of employment 
and labor litigation. The Competition offers participating students a 
mock courtroom experience in which they can develop the skills they 
will be using as practitioners and a chance to meet and network with 
fellow law students and labor and employment law practitioners.

Teams must consist of four students from the same school. Up to 
two teams from the same school will be permitted while space 
allows. Each trial will last approximately three hours and will be fol-
lowed by comments from the evaluators. Participation in the Compe-
titions is not limited to ABA members.

Each team desiring to participate must submit its completed entry 
form, payment, and documentation no later than October 1, 2013. 
Space in various regions is limited and early registration is recom-
mended. Case materials will be made available for participants in 
September.

Detailed information is available on the Section website at www.
americanbar.org/groups/labor_law/trial_ad.html, and questions can 
be directed to the Section office at laborempllaw@americanbar.org.

Mid-Year in Tel aviv
lel international Committee
SAvE THE DATE: MAY 4–8, 2014

section members are invited to attend the international labor & 
Employment law Committee’s 2014 midyear meeting in tel Aviv, israel, 
may 4–8. this meeting provides a special opportunity to combine touring 
in israel with substantive sessions on israeli labor and employment topics. 
speakers will include practitioners from israel, Europe, the middle East, 
and possibly Africa.

Details will be announced as the plans for the program are completed.  

As in all section programs, speakers will be balanced and include advocates 
for unions, employees, and employers, and perspectives will be diverse. 

First-time attendees are encouraged to join the Committee for this 
unusual and exciting meeting. spouses and families are welcome. make a 
note on your calendar. 
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Employee Benefi ts Law, Third Edition, with Spring 2013 Supplement 

::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

The Third Edition provides careful legal analysis for ERISA 
Titles I and IV; rules of tax qualifi cation, deductibility, and 
other key tax issues; preemption; benefi t claims; interplay 
with related legal areas; and effects of sexual orientation and 
veteran status on benefi ts.
The Spring 2013 Supplement updates case law in the 
wake of the Supreme Court’s decision in Metropolitan Life 
Insurance Co. v. Glenn, including scope of permissible 
discovery, circumstances that give rise to a confl ict of 

interest, and effect of confl ict-of-interest assertions. It also discusses the Moving 
Ahead for Progress in the 21st Century Act, covers case law on fi duciary 
issues related to investments, and updates circuit and district court positions on 
applying the attorney-client privilege in benefi ts cases.

Jeffrey Lewis, Myron D. Rumeld, and 
Ivelisse Berio LeBeau, Board of Senior Editors 
Dana M. Muir, Editor-in-Chief (Spring 2013 Supplement) 
Employee Benefi ts Committee

Visit www.bna.com/bnabooks/abaleebl for more detailed information.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

2012/1,942 pp. Hardcover
ISBN 978-1-57018-936-4
Order #1936/$695.00
SECTION MEMBER PRICE: $521.25

NEW
SUPPLEMENT!

For more information, call 1.800.960.1220  •  To order on the web: www.bna.com/bnabooks/abale

Spring 2013 Supplement
ISBN 978-1-61746-053-1
Order #2053/$295.00
SECTION MEMBER PRICE: $118.00

The Railway Labor Act, Third Edition, with 2013 Supplement 
Meticulously researched, The Railway Labor Act, Third 
Edition incorporates the perspectives of management, 
union, and neutrals into an authoritative text that can serve 
as a complete, specialized resource on the structure and 
case law of the Act. The treatise contains vital background 
on the federal labor law of railways and airlines, and 
references to its attendant multitude of cases to help 
maximize the effectiveness of negotiators or advocates.
The 2013 Supplement to the Third Edition offers 

citations and discussion of notable judicial, administrative, and legislative 
developments between January 2011 and June 2012. Of particular interest 
is coverage of amendments to the RLA pertaining to election matters, the 
D.C. Circuit’s decisions in Brotherhood of Railroad Signalmen v. Surface 
Transportation Board and Air Transport Association v. National Mediation Board, 

the NMB’s election interference decisions, and the interplay 
between federal ERISA claims and the exclusive jurisdiction of 
RLA System Boards of Adjustment over minor disputes.

Chris A. Hollinger, Editor-in-Chief
Railway and Airline Labor Law Committee

Visit www.bna.com/bnabooks/abalerla for more detailed information.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

2011/1,000 pp. Hardcover
ISBN 978-1-57018-959-3
Order #1959/$495.00
SECTION MEMBER PRICE: $371.25

NEW
SUPPLEMENT!

2013 Supplement
ISBN 978-1-61746-345-7
Order #2345/$205.00
SECTION MEMBER PRICE: $82.00

Restrictive Covenants and Trade Secrets in Employment Law: 
An International Survey, Volumes I and II, with 2013 Cumulative Supplements

This two-volume set is a guide for dealing with trade secrets 
or covenants in employment agreements, providing country-
specifi c information, as well as useful regional overviews. 
Country-by-country surveys explore the differences between 
the U.S. and foreign countries in regulating noncompetition 
and nonsolicitation provisions and in imposing restrictions 
related to confi dential information and trade secrets; they 
also analyze privacy concerns that arise when employers try 
to restrict employees’ disclosures, conduct investigations 

concerning possible violations, or monitor compliance.
Volume I explores the requirements of many European countries, and its 2013 
Cumulative Supplement offers updates on France, Germany, Ireland, Poland, 
and the United Kingdom.
Volume II explores the differences among countries in the Americas, Asia, the 
Middle East, Oceania, and Africa and its 2013 Cumulative Supplement offers 
updates on Brazil, Canada, China, Hong Kong, Indonesia, Singapore, Vietnam, 
Saudi Arabia, South Africa, and Australia.

Wendi S. Lazar and Gary R. Siniscalco, Editors-in-Chief
International Labor and Employment Law Committee

Visit www.bna.com/bnabooks/abalercts1 or 
www.bna.com/bnabooks/abalercts2 for more detailed information.

>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

Volume I

2010/1,254 pp. Hardcover 
ISBN 978-1-61746-926-5
Order #1926/$325.00
SECTION MEMBER PRICE: $243.75

2013 Cumulative Supplement
ISBN 978-1-61746-332-7
Order #2332/$195.00
SECTION MEMBER PRICE: $78.00 

NEW
SUPPLEMENT!

Volume II

2010/1,248 pp. Hardcover
ISBN 978-1-61746-935-7
Order #1935/$325.00
SECTION MEMBER PRICE: $243.75

2013 Cumulative Supplement
ISBN 978-1-61746-333-4
Order #2333/$195.00
SECTION MEMBER PRICE: $78.00

GET THE LATEST INSIGHTS, ANALYSES, AND
DEVELOPMENTS IN LABOR AND EMPLOYMENT LAW
FROM THE SECTION AND BLOOMBERG BNA! 
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iIt was now 14 years after Jackie 
Robinson had joined them in 
Brooklyn, and the Los Angeles 
Dodgers had a number of African- 
American players at their 1961 
spring training camp in Clearwater, 
Florida.

At the request of the black 
players, management agreed to 
end the segregation of fans at 
their spring training games. The 
bathrooms were immediately 
desegregated, but integrating the 
grandstands took longer since 
black fans continued to sit in the 
right-field corner that had always 
been set aside for them. The Afri-
can-American players began 
walking across the field to ask 
their fans to sit behind home 
plate and to escort them there.

They told that story to Jane 
Leavy for her exquisite 2003 book, 
Sandy Koufax: A Lefty’s Legacy.

Leavy says that black players 
got on well with Koufax, the tall, 
Jewish left-handed pitcher from 
Brooklyn, perhaps because they 
understood him also to be an out-
sider to the dominant culture of 
major league baseball. Koufax was 
at the Dodgers’ 1961 training camp, 
but just barely. After five mediocre 
seasons with the Dodgers in which 
he was viewed as fast but lacking 
control, he threw his equipment in 
the trash after the last game of the 
1960 season and vowed to make his 
living some other way. The Dodg-
ers’ equipment manager salvaged 
the gear and brought it to training 
camp, partly because equipment 
was expensive.

What followed is, of course, 
baseball history. Beginning with 
the 1961 season, Koufax would 
record perhaps the six finest con-
secutive seasons of any pitcher 
ever, winning 129 games, pitching 
a record four no–hitters, and 

leading the Dodgers to three 
National League pennants and 
two World Series championships. 
Koufax threw the ball extremely 
fast, but he did not set out to 
intimidate hitters. He pitched 
artistically, with an overwhelming 
athleticism, aided by a highly 
advanced understanding of the 
science of baseball pitching.

His iconic status is most endur-
ing for Jewish fans, who ascribed 
to him a religiosity that he never 
had. (Leavy describes him as “pre-
sumptively devout.” ) There had 
been few Jewish major leaguers. 
Koufax’s dominance as an athlete 
sent a message to Jewish children 
that they could excel in American 
sports and, perhaps by extension, 
anywhere else in American culture 
and society. Koufax’s dignified 
manner—he was soft-spoken, a 
private person uninterested in the 
trappings of celebrity—was wor-
thy of great pride and respect.

Jews remember him for his 
refusal to pitch on Yom Kippur, the 
Day of Atonement, the holiest day 
of the Jewish year. That was 
hardly unique to Koufax. Hank 
Greenberg, the great slugger for 
the Detroit Tigers in the 1930s and 
’40s, never played on Yom Kippur, 
and neither did other Jewish play-
ers. Greenberg, like Koufax, was 
from New York City, and, like Kou-
fax, was not religiously observant. 
But it was a given that they would 
not play on Yom Kippur.

The Dodgers, who had moved 
to Los Angeles from Brooklyn in 
1959, had a significant Jewish fan 
base and supported Koufax’s 
staying at home on the high holi-
day. As a practical matter, start-
ing pitchers play only once or 
twice in a week anyway, and a 
pitching rotation could be 
adjusted so that Koufax’s turn 

would fall on a different day.
When it was announced that 

the first game of the 1965 World 
Series would be played on Octo-
ber 6, however, it was clear it 
would conflict with Yom Kippur. It 
was not clear, however, that the 
Dodgers would be in it, until they 
won 18 of their final 22 games to 
take the National League 
pennant.

Koufax, who had finished the 
regular season with a dominating 
record of 26–8, an earned run 
average of 2.04, 382 strikeouts, 
and 29 complete games, including 
a perfect game, would have been 
the obvious first game starting 
pitcher. There was never a doubt, 
however, that Koufax would not 
pitch that day. Stories of Koufax 
appearing in synagogues around 
Minneapolis were not true; he 
spent the day in his hotel room.

The Dodgers, with Don Drysdale 
on the mound, lost that first game, 
lost again the next day with Koufax 
pitching, and returned to Los Ange-
les behind two games to none. 
They then won three straight in 
Los Angeles, the third of which was 

a four-hit shutout pitched by Kou-
fax, and they returned to Minne-
sota and lost game six.

They nervously asked Koufax if 
he would be willing to pitch game 
seven—on two days’ rest. When he 
walked two batters in the first 
inning, he abandoned his curveball 
and threw only his fastball for the 
rest of the game. It was a complete 
game two-hitter—and a 2–0 Dodger 
victory for the championship.

Koufax pitched one more sea-
son in 1966, compiling a 27–9 
record and a 1.73 earned run 
average, leading the Dodgers to 
another National League pennant 
before he could no longer tolerate 
the pain medication needed to 
manage the arthritis in his left 
arm. He retired that autumn, at 
the age of 30.

Leavy claims that Koufax has 
received more bar mitzvah invita-
tions, from all over the country, 
than any rabbi, ever.   n
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A Jewish lefthander and the 1965 World series
By Mark Risk

Mark Risk (mdr@mrisklaw.com) is 
principal at mark Risk, P.C., in new 
York City and an editor of LEL.
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Calendar of events
2013 Trial Advocacy 
Competitions

october 26–27
Boston, massachusetts
san Francisco, California

november 2–3
Dallas, texas
miami, Florida

november 16–17
los Angeles, California
washington, DC

november 23–24
Chicago, illinois
new York, new York

January 25–26, 2014
national Finals
U.s. Courthouse
san Francisco, California

2014
January 23–25
state & local government 
bargaining & employment law 
Committee midwinter meeting
los Cabos, mexico

February 5–8
employee benefits Committee
midwinter meeting
new orleans, louisiana

February 11–13
Federal sector labor &
employment law Committee
midwinter meeting
washington, D.C.

February 19–21
Federal labor standards 
legislation Committee  
midwinter meeting
miami Beach, Florida

February 20–23
ADr in labor & employment law 
Committee midwinter meeting
Fort lauderdale, Florida

February 23–26
Committee on Development of  
the law under the nlrA  
midwinter meeting
miami Beach, Florida

February 26–march 1
Committee on practice & 
procedure under the nlrA 
midwinter meeting
miami Beach, Florida

march 11–14
occupational safety & Health law 
Committee midwinter meeting
tucson, Arizona

march 12–14 
railway & Airline labor law 
Committee 
midwinter meeting 
Coronado, California

march 13–15
Workers’ Compensation Committee 
midwinter seminar & Conference
Co–sponsored by Tort, Trial and  
Insurance Practice Section
Chicago, illinois

march 18–22
employment rights & 
responsibilities Committee 
midwinter meeting
los Cabos, mexico

march 20–22
ethics & professional 
responsibility Committee 
midwinter meeting
los Cabos, mexico

march 26–29
national Conference on equal 
employment opportunity law
Presented by Equal Employment 
Opportunity Committee
Palm springs, California

may 4–8
international labor & 
employment law Committee 
midyear meeting
tel Aviv, israel

For more event information,  
contact the Section office at 
312/988-5813 or visit  
www.americanbar.org/labor.
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section of labor and Employment law
American Bar Association
321 north Clark street
Chicago, illinois 60654
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New Orleans  November 6–9
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