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TThough no one keeps records of
such things, the Section’s inaugu-
ral Annual CLE Conference was
presumably the largest gathering
of labor and employment lawyers
in history.
The ambitiousmulti-track cur-

riculum,which offered extensive
CLE options in all substantive areas
of labor and employment lawplus
training in litigation skills, arbitra-
tion, andmediation, attractedmany
lawyers new to the Section,meeting
one of the conference’s principal
objectives. During the three-day
program, thereweremore than 70
separate presentations, lectures,
and panel discussions.
By the time Section Chair James

LaVaute convened the initial plena-
ry session in Philadelphia’s Loews
Hotel on November 8, more than
1,200 lawyers had registered for
the conference, exceeding even the
most optimistic predictions.Many
of the attendeeswere practitioners
fromup and down the Northeast
corridor whowere attracted by the
breadth and depth of the CLE pro-
gram, offered at a price well below
virtually all other labor and em-
ployment lawCLE programs.
One of the program’s highlights

was its ambitious litigation track.
Over the course of three days,
dozens of employer, employee,

It’s a Hit! Philadelphia CLE Conference Surpasses Goals
By Mark Risk

and union lawyers came together
to present the events of an entire
case, from the initial client meet-
ings and pretrial proceedings
through trial. Experienced Section
litigators demonstrated opening
and closing statements and direct
and cross-examinations of fact and
expert witnesses. U.S. District
Judge Bernice Donald of theWest-
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ern District of Tennessee presided
over the trial from beginning to
end, and the jury verdict was ar-
gued on appeal before a panel that
included Judge Dolores Sloviter of
the U.S. Court of Appeals for the
Third Circuit.
In fact, there were two jury ver-

dicts. Jury consultant Daniel R.
Gallipeau of Dispute Dynamics,

Inc., arranged for jurors whowere
not selected in voir dire to deliber-
ate separately so two verdicts
were issued. Both jury delibera-
tions were videotaped, and high-
lights from the deliberations were
shown and discussed. Those high-
lights are posted on the Section
website atwww.abanet.org/labor.
Down the street in Philadelphia’s

City Hall, theNational Labor Rela-
tions Board (NLRB) heard oral
argument on an actual case, giving
labor lawyers a unique opportunity
to see the board in session. The ar-
gument and other programs in the
“Traditional Labor LawTrack”were
among themostwell attended,
owing perhaps to the slewof con-
troversial and precedent-setting rul-
ings the board issued in September,
which called attention to itswork.
Among the participants inmany

of the programswere federal
judges and representatives of the
Department of Labor (DOL), the
NLRB, the Equal Employment Op-
portunity Commission (EEOC),
and other agencies from around
the country. The final plenary ses-
sion consisted of a panel of the
general counsels of the EEOC and
the NLRB as well as the acting so-
licitor of the DOL (see page 3).
Other popular CLE offerings

continued on page 11



II hope you joined us for the Section’s inaugural Annual CLE Conference inPhiladelphia last November. The conference offeredmore than 70 CLE pro-
grams, including discussions of cutting-edge issues in labor and employ-
ment law, which were presented by a superb faculty and provided practi-
tioners with the opportunity to earn a year’s worth of CLE credit. The
Philadelphia conference cochairs, Steve Gordon, Allen Gross, and Howard
Shapiro, worked seemingly nonstop formore than a year to put together
the conference, and the results were evident. The Section is grateful for
their work and also thanks the Section staff, whose input and execution
were critical to the success of the conference.
A conference highlight was the presentation of the Section’s 2007 Feder-

al Labor and Employment Attorney of the Year Award to Vincent Black-
wood of the EEOC and Harold Datz of the
NLRB. The Committee on Outreach to Govern-
ment Lawyers received and researched a
number of high-quality nominations from a
wide variety of agencies, and the awards to
our recipients are high praise indeed. The
award recognizes recipients’ contributions to
government in view of their service and ac-
complishments in the field of labor and em-
ployment law, sustained excellence in quality
of work, integrity and dedication, and leader-
ship within a federal agency and the legal
community outside of their agency. The

awards were presented during the conference’s Plenary Session on Satur-
day, November 10, when EEOCGeneral Counsel Ronald Cooper, Acting So-
licitor of Labor Jonathan Snare, and NLRB General Counsel RonaldMeis-
burgmade presentations on federal enforcement of statutory rights.
Another conference highlight was the opportunity for interested law stu-

dents to learn about labor and employment law from lawyers representing
the broad spectrum of our practice area’s opportunities. The students
heard from representatives from awide range of law firms and agencies who
held an informal roundtable discussion about employment opportunities.
The Section encouraged law students to take advantage of this program by
waiving their registration fee.
The Section has a number of initiatives to encourage involvement by law

professors, whowere invited to the conference at a reduced registration
fee. I will tell youmore about those initiatives in the future.
For the 2008 Annual CLE Conference, to be held September 10–13 in

Denver, the cochairs and vice chairs are hard at work to replicate the “feel”
of our Philadelphia conference. By “feel” I mean the sense of community
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Comments
from the Chair

James R. LaVaute

generated by the presence of more than 1,200 labor and employment
lawyers—new and experienced alike—and neutrals, academics, and law
students, all focused on our type of law and our issues, with expert pro-
gramming, opportunities to share common interests and ideas, and great
social functions. The 2008 Annual CLE Conference is in good hands, led by
cochairs Allen Gross, NoraMacey, Rick Seymour, and Howard Shapiro and
vice chairs Kelly Dermody, Gail Holtzman, Howard Rosen, and Arlene Stein-
field. Youwill hearmore about the 2008 conference in themonths to come.
Remember, expert presenters, programming for everyone, and a price that
cannot be beat. Denver will be great!
Winter means outstanding committee midwinter meetings, which pro-

vide great programming and unique opportunities tomeet with government
agency officials. Our standing committees holdmidwinter meetings Janu-
ary through April. The Section website is the source of information about
midwinter meetings and includes registration and program information.
(See pages 8–9 of this LEL for a completemeeting listing.). To find outmore
about an individual committee and its activities, including publications you
can contribute to, visit the website atwww.abanet.org/labor/committee.
html or contact the committee’s cochairs or the Section office.
At the Section Council’s Fall Meeting during the Philadelphia conference,

wemodifed the Section Development Fund fellowship conditions. The
fund seeks to increase participation in Section events by providing financial
assistance tomembers whowould otherwise be financially unable to at-
tendmeetings. Originally, fellows were required tomake a three-year com-
mitment to attend the Annual CLE Conference and a committeemidwinter
meeting. The criteria have been changed to now require fellows to attend
the Annual CLE Conference and/or a committeemidwinter meeting each
year for three years, including at least one Annual CLE Conference. Informa-
tion about applying for 2008 fellowships, including the criteria for selection,
is on the Section website. If you need financial assistance for these Section
activities, we encourage you to apply for a fellowship. �

Planning has
begun for
the second
Annual CLE
Conference.
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The U.S. Equal Employment Op-
portunity Commission (EEOC)
General Counsel Ronald S. Cooper
joined Acting Solicitor of Labor
Jonathan L. Snare and National
Labor Relations Board (NLRB)
General Counsel RonaldMeisburg
at the Section’s 2007 Annual CLE
Conference in Philadelphia to dis-
cuss priorities and recent accom-
plishments of their agencies.
Cooper discussed the impact of

the EEOC’s systemic initiative,
adopted in 2006, on its litigation
program. The task force that creat-
ed the systemic initiative defined
systemic cases as “pattern or prac-
tice, policy, and/or class cases
where the alleged discrimination
has a broad impact on an industry,
profession, company, or geograph-
ic location.” Under the initiative,
the EEOC filed 14 lawsuits with at
least 20 known classmembers in
the past year, compared to 11 filed
in fiscal year 2006. Similarly, the
agency resolved 20 cases with at
least 20 classmembers, compared
to 7 in the previous fiscal year. No-
table class cases throughout the
country included a Title VII suit
with an estimated class of 10,000
African Americans, which alleged
that a national drugstore discrimi-
nated in assigning and promoting
retail managers and pharmacists.
Two other systemic cases in-

volve pregnancy discrimination
claims, one against a regional nurs-
ing home operator and the other
against a nationwide financial
media company, both alleging that
high-level female executives were

denied advancement or demoted
when they becamemothers. An-
other systemic case challenged an
employer’s failure to hire women
into construction jobs in the home
building industry. In a systemic
case brought under the Americans
with Disabilities Act, the EEOC is
challenging an employer’s require-
ment that employees returning
from sick leave sign broadmedical
releases. Cooper declined to com-
ment on whether the agency
would launch other age bias cases
against law firms following the
$27.5 million settlement of its alle-
gations that Sidley Austin Brown&
Wood engaged in age discrimina-
tion against former partners.
Cooper also announced that in

the last fiscal year the EEOC’s field
legal units filed 336 lawsuits and re-
solved another 362 cases, garner-
ing a total recovery of about $54.8
million. This year’s total recovery
will be higher.
Issues affecting low-wage work-

ers and immigrants are prominent
at both the DOL and the NLRB, ac-
cording to their highest-ranking
lawyers. Snare said the Solicitor’s
Office at the DOL continues efforts
on behalf of low-wage workers and
enforcing the employee protection
statutes under its jurisdiction re-
gardless of immigration status.
Snare said the DOL is ensuring

the poultry industry’s compliance
with the Fair Labor Standards Act
(FLSA) by focusing on donning and
doffing claims after the Supreme
Court’s unanimous decisions in
Tum v. Barber Foods and IBP v.

Alvarez. These cases held that be-
cause donning and doffing protec-
tive gear inmeat and poultry pro-
cessing plants are “principal”
activities, the employeesmust be
paid not only for the time they
spend putting on and taking off
protective gear, but also for the
time spent walking between the
place where they don and doff
their gear and the place where
they process themeat. The depart-
ment has issued aWage Hour Advi-
soryMemorandum, available on
the DOLwebpage, interpreting the
Court’s decision, and has litigation
pending against Tyson Foods, the
nation’s largest poultry processor.
The DOL’s prosecution of FLSA
donning and doffing claims has
also started in other industries.
Snare emphasized that theWage

andHourDivision continues to
focus its targeted investigation re-
sources on low-wage industries
that employ vulnerable, often immi-
grant, workers and that have histo-
ries of chronic violations, including
restaurants, agriculture, garment
manufacturing, hotels andmotels,
janitorial services, and health care.
Fiscal 2006 data showmost of the
problemsWage andHour finds in
its FLSA investigations involve over-
time violations, the twomost com-
mon violations being straight-time
payment (instead of time and one-
half) for overtime hours and failure
to pay for all hoursworked.
Eighty-nine percent of FLSAback

wages theDOL collected resulted
fromovertime violations, 86 per-
cent of employees receiving back
wages suffered overtime violations,
and 11 percent of FLSAbackwages
collected resulted fromminimum
wage violations.

In January 2007, the department
filed a Complaint andConsent Judg-
ment in theDistrict Court for the
WesternDistrict of Arkansas that re-
sulted inpaymentofmore than$33
million,pluspre- andpost-judgment
interest still tobecalculated, to
86,680Wal-Mart employeesnation-
wide—thesecond largest FLSAset-
tlement thedivisioneverobtained.
Meisburg discussed his agency’s

focus on low-wageworkers.While
the Supreme Court denied back
pay under the National Labor Rela-
tions Act (NLRA) inHoffman Plastic
Compounds, Inc. v. NLRB, 535 U.S.
137 (2002), to undocumentedwork-
ers who had defrauded their em-
ployers in violation of the Immigra-
tion Reform and Control Act, the
Court did “not directly address
whether undocumented discrimi-
natees could be entitled to back
paywhere no fraudwas committed
by those discriminatees.”
As such, the NLRB sought back

pay fromMezonosMaven Bakery
Inc. on behalf of undocumented
employees who never presented
fraudulent documentation of their
work status, were hired despite
their lack of work status, and were
fired because they complained
about working conditions (JD
(NY)-48-06 (Nov. 1, 2006)). An ad-
ministrative law judge in 2006 rec-
ommended awarding back pay in
theMezonos case, which is on ap-
peal to the board.
Meisburg alsomentioned the re-

cent phenomenon of workers ad-
vocating for legal changes such as
local and state “living wage” laws
and federal immigration law re-
form, noting that “it is likely that
distinctions between political ac-
tivity andworkplace activity will
blur.” He observed, for example,
that participation in pro-immigra-
tion rallies raises two questions
under the NLRA—whether it is
protected concerted activity under
Section 7 and, even if it is, whether
doing so during an unauthorized
absence fromwork causes it to
lose such protected status. �

Evangelina F. Hernandez (evangelina.
hernandez@eeoc.gov) is senior trial
attorney for the U.S. Equal Employ-
ment Opportunity Commission in
San Francisco.

Top Attorneys at Federal Agencies Discuss Achievements
By Evangelina F. Hernandez

Inaugural Section
CLE Conference

Department of Labor Acting Solicitor of Labor Jonathan L. Snare, Equal Employ-
ment Opportunity Commission General Counsel Ronald S. Cooper, and National
Labor Relations Board General Counsel Ronald Meisburg.
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PProviding snapshots from the
panorama of recent state common
law and statutory decisions, Pro-
fessor Stephen A. Mazurak told
Sectionmembers that while the at-
will rule is not weaker, plaintiffs’
employment lawyers are “out
there doing a great job.” Excep-
tions to the at-will rule “remain a
fruitful source of litigation,” noted
Mazurak, Detroit Mercy School of
Law professor and current secre-
tary of the Section, at a plenary
session at the Section’s 2007 Annu-
al CLE Conference in Philadelphia
in November.
Recent state supreme court de-

cisions addressing the issue illus-
trate that exceptions to the at-will
concept, which appeared in the
late 1970s and early 1980s, contin-
ue to provide employees with
“some room to wiggle.” For exam-
ple, in Trosper v. Bag ’N Save, 273
Neb. 855, 734 N.W.2d 704 (2007),
the Nebraska Supreme Court ex-
tended the public policy exception
to the at-will rule to include retalia-
tory demotion in a workers’ com-
pensation retaliation case. Those
courts recognizing a public policy
exception allow an employee to
proceed on a claim for wrongful
discharge when the underlying
motivation for the termination
contravenes a “clearmandate” of
public policy.
In Trosper the court first ad-

dressed the question whether a
public policy exception to the at-
will rule should apply even though
the NebraskaWorkers’ Compensa-
tion Act does not expressly prohib-
it employers from discharging em-
ployees who exercise their rights
under the act. The court held that
the statute in fact presented a
clear public policy warranting an
exception to the at-will employ-
ment doctrine.
In determining whether to ex-

tend the cause of action for retalia-
tory discharge to retaliatory demo-
tion, the Nebraska court reviewed
Illinois and Utah supreme court de-
cisions requiring that there be a
discharge to state a cause of action

under the public policy exception.
It also reviewed a Kansas Supreme
Court decision recognizing a cause
of action for retaliatory demotion.
Ultimately, the court concluded
that “the recognition of a cause of
action for retaliatory demotion is a
necessary and logical extension of
the cause of action for retaliatory
discharge” (273 Neb. at 863). This
is true because an “employee’s

right to be free from retaliatory de-
motion for filing a workers’ com-
pensation claim ismarried to the
right to be free from discharge”
(273 Neb. at 873). Dissenting Jus-
tice Kenneth Stephanwrote that
themajority decision went too far
and that any expansion of the pub-
lic policy exception should be
made by the legislature.
In a case reviewed by the

Supreme Court of North Dakota,
Good Bird v. Twin Buttes School Dis-
trict, 2007 ND 103, 733 N.W.2d 601
(2007), the head cook at a public
elementary school was unable to
overcome the at-will doctrine. She
was hired for two school years,
and when her contract was not re-
newed for an additional year, she
claimed breach of contract and de-
nial of her due process rights. The
cook claimed that the personnel
policies and procedures handbook

as well as her job tenure created
contractual rights that the school
breachedwhen it failed to rehire
her for a third year.
While recognizing that an em-

ployermay create a contract of
employment with a personnel poli-
cymanual, the court found that in
this case, the handbook expressly
stated that its primary purpose
was to “serve as a resource guide”
and no provision indicated that it
was intended to create any legal
obligation between the parties.
Further, the court found that the

cook worked for the school one
year at a time, with a separate con-
tract each year, and with no auto-
matic right of renewal. With no
contract or legitimate expectation
of continued employment, she had
no property interest in continued
employment and no entitlement to
the due process rights of notice
and an opportunity to respond.
Of the numerous recent deci-

sions involving state whistle-blow-
er statutes, Mazurak highlighted
Brown v. Mayor of Detroit, 478
Mich. 589, 734 N.W.2d 514 (2007),
in which two Detroit police officers
were terminated after they report-
ed what they believed to be viola-
tions of law committed by fellow
officers andMayor Kwame Kil-
patrick and his wife.
The issues before the court

were whether a public employee
must report alleged illegal conduct
to an outside agency or higher au-
thority to be protected by the
Michigan whistle-blower statute
andwhether the statute covers
employees acting within their reg-
ular job duties whenmaking the re-

port. In a unanimous decision, the
court held there was nothing in the
statute indicating either require-
ment and remanded the case for
trial on themerits. Mazurak report-
ed that, after a three-week trial this
fall, the jury came back with a ver-

dict for the two police officers for a
combined sum of over $6million.
Mazurak also reviewed cases

addressing the independent con-
tractor versus employee conun-
drum, arbitration of class actions,
andwage and hour decisions. He
concluded by offering a glimpse
into emerging employment law is-
sues, including pending legislation
in 13 states that would prohibit
workplace bullying. These “healthy
workplace” bills recognize that a
significant number of employees
have worked for abusive bosses
and experience health-endanger-
ing workplace abuse. Bullying con-
duct presents adverse conse-
quences for employers as well,
including reducedproductivity and
morale, increased turnover and ab-
senteeism, and increasedmedical
andworkers’ compensation claims.
None of the bills have passed as of
yet, but employment lawyers
throughout the country will be
monitoring this movement. �

Lori D. Ecker (loriecker@ameritech.
net) is a solo practitioner in Chicago.

Mazurek Reviews State Court Challenges to At-Will Doctrine
By Lori D. Ecker

Inaugural Section
CLE Conference

Employment at-will enters the new
millennium bent but unbroken.

Professor Stephen A. Mazurek
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PProfessor Christine Cooper of
Loyola University Chicago School
of Law says the United States
Supreme Court has “of course tilt-
ed to the right” with President
GeorgeW. Bush’s appointment of
Justice Samuel Alito and Chief
Justice John Roberts.
At her plenary lecture at the

Section’s 2007 Annual CLE Confer-
ence in Philadelphia, Cooper de-
scribed a series of decisions the
Supreme Court issued during its
2006–07 term in which employers
were the clear “winners”: cases in-
volving pay discrimination under
Title VII of the Civil Rights Act of
1964 (Ledbetter v. Goodyear Tire &
Rubber Co., Inc., 127 S. Ct. 2162), the
exemption status of “companions”
under the Fair Labor Standards Act
(Long Island Care at Home, Ltd. v.
Coke, 127 S. Ct. 2339), the defini-
tion of a qui tam plaintiff under the
False Claims Act (Rockwell Int’l
Corp. v. U.S., 127 S. Ct. 1397), and a
newly tightened standard for ana-
lyzingmotions to dismiss under
the Federal Rules of Civil Proce-
dure 12 (Bell Atl. Corp. v. Twombly,
127 S. Ct. 1955).
Cooper, who completed her

term as Section secretary in Au-
gust, focused her presentation on
controversial Ledbetter in which
Justice Ruth Bader Ginsburg read
her dissent from the bench, an un-
common practice at the Court.

Ledbetter, a 5–4 opinion au-
thored by Justice Samuel Alito and
joined by Justices John Roberts,
Antonin Scalia, Anthony Kennedy,
and Clarence Thomas, analyzed
whether and under what circum-
stances a plaintiff may bring an ac-
tion under Title VII, alleging illegal
pay discrimination when disparate
pay is received during the statuto-
ry limitations period but is the re-
sult of intentionally discriminatory
pay decisions that occurred out-
side the limitations period. At trial,
plaintiff Lily Ledbetter introduced
evidence that, during the course of
her employment, several supervi-
sors had given her poor evalua-
tions because of her sex; that, as a

result of these evaluations, her pay
was increased less than it would
have been if she had been evaluat-
ed fairly; and that these past dis-
criminatory decisions continued
to affect her pay throughout her
employment.

Themajority held that if a Title
VII plaintiff claims a currently de-
pressed wage because of discrimi-
natory decisionsmade prior to the
Equal Employment Opportunity
Commission (EEOC) charge-filing
period, the plaintiff’s claim is not
timely. The Ledbettermajority re-
fused to provide any Chevron def-
erence to the paycheck accrual rule
for Title VII claims set forth in the
commission’s compliancemanual.

Cooperpointedout that Ledbetter
enunciated theprinciple that “dis-
criminatory intent cannotbe shifted
fromanold act to a recent one.” She
alsonoted that, to findLedbetter’s
payclaimuntimely, theCourt had to
overcomeseemingly inconsistent
language in earlier precedent,Baze-
more v. Friday, 478U.S. 385 (1986):
“Eachweek’s paycheck that delivers
less to ablack than to a similarly sit-
uatedwhite is awrongactionable
underTitleVII . . . .”
According to Cooper, themajor-

ity reconciled the cases by explain-
ing that Bazemore involved “fresh
discrimination” and the “contin-
ued use of a racially explicit base
wage,” whereas Ledbetter did not
involve a gender-explicit salary.
The Supreme Court explained that
Bazemore “stands for the proposi-
tion that an employer violates Title
VII and triggers a new EEOC charg-

Cooper Calls Employers Winners in Supreme Court Term
By Steven W. Moore

ing period whenever the employer
issues paychecks using a discrimi-
natory pay structure” but that a
“new Title VII violation does not
occur and a new charging period is
not triggered when an employer is-
sues paychecks pursuant to a sys-
tem that is facially nondiscrimina-
tory and neutrally applied.”
Cooper also commented on Jus-

tice Ginsburg’s “out loud” dissent,
in which Justices John Paul
Stevens, David Souter, and Stephen
Breyer joined. Justice Ginsburg
sharply criticized themajority’s de-
cision for ignoring the “the realities
of theworkplace.” Cooper ex-
plained that what concerned Jus-
tice Ginsburgwas that “it is only
when the disparity becomes appar-
ent and sizable, for example,
through future raises calculated as
a percentage of current salaries,
that an employee in Ledbetter’s po-
sition is likely to comprehend her
plight and, therefore, to complain.”
Cooper observed that, under

Ledbetter, “life is easier for employ-
ers, and limitations periods are
clear.” Specifically, employers “will
not have to provide evidence of
numerous, long-past performance
evaluations.”
As for employees, “pay discrimi-

nation claims are nigh impossible
to bring.” Cooper echoed Justice
Ginsburg’s view that “the realities
of the workplace are that salary
schedules are kept confidential
and concealed so that a person
subject to discrimination is unlike-
ly to know about it.”
While Ledbetterdoes awaywith

the EEOC’s paycheck accrual rule
for Title VII claims, Cooper noted
that the decision leaves someques-
tions unanswered for labor and
employment practitioners. One
question iswhether “there is a dis-
covery rule for pay discrimination
claims” since the SupremeCourt
stated that “Ledbettermakes no
claim that . . . discriminatory deci-
sions that occurred prior to [the
charging period]were not commu-
nicated to her.” Cooper stated,
“While the Court said it was not

commenting on a ‘discovery rule’
for purposes of triggering the
statute of limitations, the question
iswhether there is one.” In other
words, “If Lily Ledbetter had
learned of the discrimination in pay
only during the charge-filing period,
would her claimhave been timely?”
Other questions Ledbetter left

unanswered include the following:
� If an employee asks an employ-
er about pay discrimination and
the employer replies that this is
confidential information, does
that response equitably toll the
statute of limitations?

� If an employee asks an employ-
er about pay discrimination and
the employer replies that this is
confidential information, will
subsequent adverse actions
against this employee consti-
tute prohibited retaliation?

� If an employee suspects pay dis-
crimination, but has no proof,
and wishes to file a charge with
the EEOC, will the EEOC dismiss
the charge or will it investigate?

� If an employee suspects pay dis-
crimination, but has no proof,
will any attorney take the case?

� If an employee claims that the
decisionmakermade a discrimi-
natory pay decision during the
charge-filing period, can the em-
ployee use evidence of conduct,
such as discriminatory com-
ments or actions, that occurred
prior to the charge-filing period?
And perhaps the most impor-

tant question for labor and em-
ployment attorneys: Will Congress
overturn Ledbetter, as Justice
Ginsburg invited it to do in her
dissent? �

Steven W. Moore, a partner at
Baker & Hostetler, LLP, in Denver, is
co-editor of LEL.

Inaugural Section
CLE Conference

Justice Ginsburg
says that
Ledbetter
ignores the
realities of
the workplace.
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Employee-Friendly USERRA Seeks Smooth Return for Soldiers
By Whitney Ward

MMilitary personnel who have com-
pleted their active duty are enti-
tled to return to their civilian jobs
under the Uniformed Services
Employment and Reemployment
Rights Act of 1994 (USERRA). 38
U.S.C. § 4301–34.
“USERRA is themost employee-

friendly law out there,” contended
panelist Gary Eidelman, amanage-
ment lawyer at Saul Ewing LLP in
Baltimore, during a panel at the
Section’s 2007 Annual CLE Confer-
ence in Philadelphia in November.
So long as an employeewho vacat-
ed a position to serve on active
dutymeets USERRA requirements
after returning fromduty, the em-
ployermust reinstate the employee
to the same position or to onewith
“like seniority, status, and pay.”
Panelist Captain Samuel E.

Wright, an ombudsmanwith the
Reserve Officers Association in
Washington, D.C., whowas instru-
mental in drafting USERRA, said
that the law exists in part because
activemilitary personnel “should
not have to worry about things
back home” while serving their
country.
Returning veteransmust be

promptly reinstated in their prior
civilian positions if theymeet five
criteria:
1. They left their employment for
the purpose of military service.

2. They gave prior oral or written
notice to their employer that
they were going on active duty.

3. The total time of their uni-
formed service did not exceed
five years, regardless whether
their service periods were con-
tinuous.

4. They did not receive a punitive
release or other-than-honorable
discharge from service.

5. They reported back or submit-
ted their application for reem-
ployment to their employerwith-
in the time limits. (Time limits for
reporting back or applying for
reemployment range from1 to
90 days, depending on length of
active service.)
The law entitles returning veter-

ans to “continuous accumulation
of seniority,” which affects pay in-
creases, pension benefits, and
401(k), defined contribution, and
profit-sharing plans. This is other-
wise known as the “escalator prin-
ciple,” and it applies to benefits
known as “perquisites of seniori-
ty,” which (1) are rewards for
length of service (not compensa-
tion) and (2) the employee likely
would have received if continuous-
ly employed.
The principle seeks to put em-

ployees in the “place where they
would have been if they had con-
tinued to work for the employer”
during the time they were on ac-
tive duty, explained panel modera-
tor Kevin Covert, in-house counsel
at Honeywell International Inc. in
Morristown, New Jersey.
When reemploying a veteran

whose previous position is no
longer available, the employermust
offer a new job of equal status. “Sta-
tus” includes location/commuting
area, hours of employment, and su-
pervisory status. Reinstated em-
ployees also are entitled to immedi-
ate reinstatement of their civilian
health insurance benefits.
For veterans disabled as a result

ofmilitary service, employersmust
make reasonable efforts to accom-
modate them in their previous job
or to reemploy them in a different
jobwith like seniority, status, and
pay—or the closest approxima-
tion—andmust help thembecome
qualified to perform tasks and satis-
fy responsibilities. This is a greater
obligation than imposed under the
AmericanswithDisabilities Act.
Wright said that the accommo-

dation of disabled veterans is more
important than ever before be-
cause “people survive injuries now
that would have killed them in pre-
vious wars.” He added that the
ratio of those injured to those
killed today is 35:1, compared to a
17:1 ratio from the VietnamWar
and an 8:1 ratio fromWorldWar II.
USERRA retention requirements

further provide that, once reinstat-
ed, these employees cannot be dis-

charged from their positions for
specified periods depending on
their length of service. This “special
protection period” is intended to
protect employees frombad-faith
reinstatement. As an exception to
this requirement, the reinstated em-
ployeemay be fired for cause.
Eidelman observed that the law

makes it difficult for an employer
to establish a legitimate business
reason for firing a reinstated em-
ployee. He added that the public
relations aspect of firing a reinstat-
ed employee is “a disaster for an
employer in cases where there is
any doubt that the employermade
reasonable accommodations for a
returning veteran.”
USERRA section 4311(c) places

the burden of proof on the employ-
er to justify a termination. For ex-
ample, according to Covert, an em-
ployer claiming that a position is
no longer availablemust present
extensive documentation to prove
this. “These cases have great ap-
peal for judges and juries. Conser-
vative judges see it as a pro-mili-
tary law and liberal judges see it as
a pro-employee law,” he added.
Wright pointed out that the law

contains no exhaustion-of-reme-
dies requirement. And an employ-
ee who sues under USERRAmay
not be held liable for any costs,
even if he loses the case, noted
panelist John F. Beasley Jr., a plain-
tiffs’ lawyer at Buckley & Klein LLP
in Atlanta.
USERRA states that it does not

supersede other laws that are
more favorable for returning veter-
ans but that it does supersede
those that are less favorable. The
preemption language of the law is
“so good for employees” that em-
ployers are starting to include pro-
visions in employment contracts
making disputes arising under the
statute subject to arbitration, ac-
cording to Beasley. Wright agreed
that the congressional intent
seems to permit arbitration.
Eidelman cautioned that USER-

RA contains some potential traps
for employers. It applies to all em-

ployers, with nominimumnumber
of employees required for cover-
age. Intent to violate the reinstate-
ment requirement need not be
shown. Also “reasonable accom-
modation” requires complete re-
education of employees in order to
perform their jobs, whether they
hold the same job as before their
military service or an equivalent
one, a muchmore extensive obliga-
tion than under other federal laws.
Beasley explained that USERRA

does provide an employer with
three affirmative defenses for not
reinstating an employee:
1. Changed circumstances would
cause the employer to create a
“useless position” for the em-
ployee.

2. Reinstating the employee would
create an undue hardship for
the employer.

3. The prior employment was brief
and nonrecurrent, with no rea-
sonable expectation that it
would continue.
Wright said that he seesmany

“preemptive firings” when employ-
ers discover that an employee is
likely to be called to active duty.
The test for whether a firing is pre-
emptive—and therefore violates
the statute’s nondiscrimination
provisions—is whether any one of
the decisionmaker’s reasons for
terminating the employee is that
the employee needed time off for
military service. �

Whitney Ward is ABA Publishing
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• Innovative Employer/Carrier
Third-PartySubrogationPrograms

• Closed Head Injuries
• Work Injuries/Fatalities Involving
OSHA Citations

• Hot Technology Tools for All
Participants inWorkers’
Compensation Cases

• Best andWorst Discovery Prac-
tices inWorkers’ Compensation

• ADA/FMLA/WC—Navigating Re-
turn toWork, Light Duty, Leaves
of Absence, Confidentiality,
Termination, and Benefit Issues

Railway and Airline
Labor Law
March 12–14, Casa Marina Resort,
Key West, Florida
Thismeeting will feature pre-

sentations on National Mediation
Board issues, duty to bargain if
NMBhas recessed talks, continuing
challenges in seniority integration,
pursuit of damages in arbitration,
presidential emergency boards,
recent representationdevelopments,
recent bankruptcy court decisions
and legislation, and judicial review
of RLA arbitration awards. The
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Midw
Mad

2008 Midwinter
Programs A

It’s midwinter meeting seaso
Employment Law! This year’s mi
with substantive agendas on cu
decisions, presented by exper

meetings are eligible for CLE credit
in many states. Newmember
encouraged to attend the

Visitwww.abanet.org
to viewmeeting, registr

and destinatio

State and Local
Government Bargaining
and Employment Law
January 31–February 2,
CasaMagna Marriott Resort,
Puerto Vallarta, Mexico
Thismeetingwill consider, in

roundtableandreport format, state
and localbargainingandemploy-
ment lawsand their effecton labor
relationswithin thestates. Itwill in-
clude importantupdatesonconstitu-
tional issues—suchasFirstAmend-
ment, dueprocess, andrightsof
unionmembersandnonmembers—
and their impactonemployment law.
Thecommitteewill discusscurrent
questionsofpracticeandprocedure
before stateandmunicipal labor rela-
tionsboards, includingunfair labor
practices, scopeofbargaining, and
jurisdiction.Aspecial reportwill be
presentedonethics in thepracticeof
laborandemployment lawandother
areasof interest.

ADR in Labor and
Employment Law
February 10–13,
Fairmont Mayakoba,
Playa del Carmen, Mexico
The programwill feature pre-

sentations by the ADR Commit-
tee’s Scholar-in-Residence, Martin
H. Malin, professor and director of
the Institute for Law and theWork-
place at the Chicago-Kent College
of Law/Illinois Institute of Technol-
ogy. Sessions will include discus-
sions of the following topics:
• USERRA
• Due Process Protocol
• Privacy
• Multi-Jurisdictional Practice

Development of the Law
Under the NLRA
February 17–20, Naples Grande
Resort & Club, Naples, Florida
The Section’s two great tradi-

tional labor law committees will
meet back to back at the same re-
sort, permitting labor lawyers the
ready option of attending both
meetings. The week begins with
the 36th annual meeting of the DLL
Committee, featuring presenta-
tions by the NLRB general counsel,
chair, andmembers.

FormerNLRBGeneral Counsel
RosemaryCollierwill commenton
labor law fromher currentperchas
aU.S. district judge, recentboard
decisionswill be reviewed, the
statusof cardcheckandneutrality
agreementswill be considered, and
apanelwill discussprotected
activity in cyberspace. Thismeeting
provides a special opportunity to
meet anddiscuss labor law issues
not onlywith leadingpractitioners,
but alsowithboardmembers, the
general counsel, and seniorboard
officials.Whynot extendyour stay
andattend thePractice andProce-
dureCommitteemeeting?

Practice and Procedure
Under the NLRA
February 20–23, Naples Grande
Resort & Club, Naples, Florida
Immediately following the DLL

Committeemeeting, themeeting
begins with a presentation to the
NLRB of a series of procedural is-
sues of concern to lawyers who
practice before the board. Board
members and the general counsel
will respond directly on these is-
sues in additional sessions later in
themeeting.
Other programs include apanel

on electionprocedures, a discus-
sion of ethical issues in representa-
tion cases, a reviewof the recent de-
cision inDana Corp. changing board
policy on theprocessing of decertifi-
cationpetitions after voluntary
recognition, and apresentationby
FederalMediation andConciliation
ServiceDirectorArthurRosenfeld.
As always, thismeeting provides a
uniqueopportunity for lawyers to
meet theNLRBmembers, general
counsel, and keypersonnel in for-
mal and informal settings.

Federal Labor Standards
Legislation
February 27–29, Half Moon,
Montego Bay, Jamaica
The committeewill report on the

latest legislative, administrative,
and judicial developments under
the FLSA, FMLA, ADEA,WARN,whis-
tle-blower claimsunder the Sar-
banes-OxleyAct, andother labor
standards statutes. StevenMandel,

associate solicitor, U.S. Department
of Labor, has been invited topresent
a programon recent developments
under the FLSAand the FMLA to
include adiscussion of theDOL’s en-
forcement program, theDOL’s is-
suance of a number of important
opinion letters, theDOLamicus pro-
gram, andDOLFLSA/FMLA litiga-
tion over the last year, including
donning anddoffing cases and the
level of deference tobe afforded
DOL interpretation of its own regula-
tions following the SupremeCourt’s
decision in Long Island Care at
Home, Ltd. v. Coke.

Employee Benefits
February 27–March 1, Royal Sonesta
Hotel, New Orleans, Louisiana
Themeeting will include a com-

prehensive review of 2007 develop-
ments in employee benefits law.
Subcommittees will present de-
tailed reports covering all substan-
tive areas, including legislation, ad-
ministration, and court decisions.
Themeeting will feature a round-
table open discussion format for
each report, often with participa-
tion by counsel actually involved
in the cases at issue.

Occupational Safety &
Health Law
March 4–7, Loews Ventana Canyon
Resort, Tucson, Arizona
Remarks by acting solicitor of

labor Jonathan L. Snare and assis-
tant secretary of labor Edwin G.
Foulke Jr. lead off this three-day
program. Panelists, including nu-
merous representatives of the U.S.
DOL and other federal officials, will
consider trends in enforcement,
whistle-blower and retaliation
claims, mine safety, petroleum re-
finery issues, and new strategic di-
rections for enhancing worker
health and safety. Other panels will
discuss issues in OSHRC litigation.

Workers’ Compensation
March 4–7, Loews Ventana Canyon
Resort, Tucson, Arizona
Topics include the following:

• Return toWork Programs
• Compromise Settlements

It’s not too late.

Register now!
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program also will include commit-
tee and Section business as well as
remarks from officials of the NMB.

National Conference
on Equal Employment
Opportunity Law
Presented by the Equal Employ-
ment Opportunity Committee
March 26–29, Westin La Paloma,
Tucson, Arizona
The programwill provide an un-

paralleled opportunity to focus on

both trial practice issues and cur-
rent legal and policy developments
relating to equal employment op-
portunity law and related work-
place claims. The sessions will ad-
dress issues and concerns from
the perspective of plaintiff, man-
agement, union, and government
counsel. A special Government Li-
aison Luncheonwill be featured on
Wednesday, March 26, which will
be an outstanding opportunity to
hear from top government officials
regarding the latest agency initia-

winter
ness
Meeting Season
Announced

on in the Section of Labor and
idwinter meetings will be loaded
rrent developments and recent
rts in their respective fields. All
t; some fulfill a year’s requirement
rs and nonmembers alike are
se informative programs.

g/labor/calendar.html
ration, hotel, air travel,
n information.

tives. In addition, the following
topics will be presented:
• Employment Issues Embedded
in the Virtual Workplace

• Employee Selection Procedures
in the NewMillennium

• EEOUpdate
• Mistakes Judges Have Seen
Even Good Employment
LawyersMake

• Supreme Court Insights 2008
• Injunctive Relief Under Class
Action Consent Decrees

• Employment Law in Developing/
Newly Industrialized Countries

• The Art of Negotiation, featur-
ing Professor Charles Craver of
GeorgeWashington University
Law School

• E-Evidence and Advanced
E-Discovery

• The FLSA at the Frontier
• Proving and Disproving Hidden
Bias in Employment Discrimina-
tion Cases

• PreparingWitnesses Ethically
and Effectively (joint program
with the Ethics & Professional Re-
sponsibility Committee)

• Technology in the Courtroom
• Issues Arising from the Employ-
ment of Authorized and Unau-
thorized ForeignWorkers

• ADAUpdate
• Ethics for the Employment
Lawyer (joint program with the
Ethics & Professional Responsi-
bility Committee)

Ethics and Professional
Responsibility
March 27–29, Westin La Paloma,
Tucson, Arizona
The committee has planned a

program that promises to be in-
sightful and provocative, featuring
the following presentations:
• Metadata Ethics
• Ethical Traps Involving In-House
Counsel

• Internet Advertising
• PreparingWitnesses Ethically
and Effectively

• Multiple Representation
• Dissembling in Investigations
• Ethics for the Employment
Lawyer

Employment Rights and
Responsibilities
April 2–6, St. Regis Monarch Beach,
Dana Point, California
Themeeting will be preceded

by a day-long “Employment Litiga-
tion Skills Training” seminar on
April 1. The keynote speaker will
be JoanWilliams, director of The
Center forWorkLife Law, a re-
search and advocacy center that
seeks to eliminate employment
discrimination against mothers
and other family caregivers. In ad-
dition, themeeting will feature pre-
sentations on the following topics:
• The Rights of Religion, Free
Speech, and Privacy for Faith-
BasedEmployers andEmployees

• Lift Outs and Corporate Raids
• Contractors, Leased Employees,
Temps, and Other Contingent
Workers

• How to Handle Employees’ Med-
ical Information

• Labor & Employment Law on
the Cutting Edge

• Post-Employment Communica-
tion Claims

• Electronically Stored Informa-
tion (ESI) Meets the Hearsay
Rule

• Intermittent Leave Under the
FMLA

• Hot Topics in Employment
Arbitration

• How to Handle a BossWho Is an
“Equal Opportunity” Abuser

• Subjective DecisionMaking
• Conducting Examinations
• Ethical Traps Involving In-House
Counsel

• ERISAPerils:What Employment
LawyersNeed toKnowNow

• TopMistakes U.S. Employers
Make in the GlobalWorkplace

• The Impact of State Legislation
on Employment Law

International Labor Law
April 13–17, Grand Hyatt, Beijing,
People’s Republic of China
Thismeeting will discuss devel-

opments in Asia and the European
Union. Topics include the following:
• World Trade and theMovement
ofWork and Labor

• A Practical Guide to Employee
Cultural Differences Affecting
U.S.- and EU-Based Employers

• Role of Labor and Human
Rights Organizations in Asia

• Hot Topics in Labor-Manage-
ment Relations and Employer-
Employee Rights and Obliga-
tions in the Industrializing
Countries of Asia (e.g., Cambodia
and Vietnam)

• Hot Topics in Labor-Manage-
ment Relations and Employer-
Employee Rights and Obliga-
tions in the Industrialized Asian
and Pacific Rim Countries (e.g.,
Japan, Australia, and India)

• Corporate and Social Responsi-
bility: U.S. and EU Perspectives

• E.U. Perspectives onMigration
ofWork andWorkers

• NewGovernments in France,
the United Kingdom, and
Germany:Will theWorkplace
Rules Change?

Federal Service Labor
and Employment Law
April 16–17, ABA Offices,
Washington, D.C.
A variety of counsel for federal

agencies and the unions that repre-
sent their employeeswill discuss
developments in the law and regu-
lations as articulated by theMerit
Systems Protection Board and the
federal circuit courts, as well as
other topics related to employ-
ment by the federal government.

Technology
April 30–May 2, ABA Offices,
Chicago, Illinois
Themeeting will feature an in-

teractive programwith special
presentations on hot issues includ-
ing the following:
• Promises and Perils of Living in
a Virtual World

• International Employee Privacy
Issues

• Use of Electronic Evidence at
Trial

• Measuring the Effectiveness of
Electronic Document Review
Process

• E-Discovery Update
• TechnologyMeets the
Government

• Online Networking for Lawyers
• Technology and Legal Ethics
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Model Law Firm Pro Bono Policy Adopted

The governing body of the Section,
the Section Council, has voted to
adopt aModel Law Firm Pro Bono
Policy for its membership. A copy
of the policy is posted on the Sec-
tion’s website atwww.abanet.
org/labor (click on “Pro Bono” in
the left-handmenu).

Themodel pro bono policy was
drafted and submitted to the Coun-
cil by the Section’s Pro Bono Com-
mittee. When the committee was
established, one of its charges was
to develop amodel pro bono poli-
cy for Sectionmembers to consult
in adopting pro bono policies in
practices that relate to labor and
employment law. The Section’s
adoption of amodel pro bono
policy lends support to the ABA’s
initiative to increase lawyers’

pro bono activities.
The policy suggests that law

firms encourage all lawyers to per-
form at lest 50 hours of pro bono
work per year and that the firms
consider those hours as the equiv-
alent of billable hours. The policy
also suggests that law firms estab-
lish a pro bono committee or a pro
bono coordinator to oversee firm
pro bono activities.
The Pro Bono Committee rec-

ommends firms distribute a copy
of the pro bono policy annually to
all lawyers.
The committee also reminds

Sectionmembers that theymust
consult state and local bar associa-
tion rules before instituting firm
pro bono policies. �

National Academy of Arbitrators & BNA Introduce a Free Authoritative Online Publication

Wendy Brenner Receives
Frances Perkins Public Service Award
When the Stanford Communi-
ty Law Clinic put out a request
for pro bono assistance on a
heavily litigated wage and
hour case, the Palo Alto office
of Cooley Godward Kronish
replied that it had an associ-
ate returning frommaternity
leave whomight agree to
handle the case. The case
involved the pro bono repre-
sentation of a restaurant
kitchen worker whowas
owed about $90,000 in unpaid
wages and penalties.
The associate, Wendy Bren-

ner, was presented the 2007
Frances Perkins Public Service
Award at the Section’s 2007
Annual CLE Conference in
Philadelphia.
Brenner and colleagues at Cooley Godward spentmany hours of

pro bono time on thematter. The case included an interlocutory appeal
to the California Supreme Court on a key issue for immigrant employees:
whether it is permissible for the employer’s counsel to ask about an
employee’s immigration status after the employee has filed a com-
plaint. The case settled before the Court ruled on the issue.
Brenner’s pro bono commitment, and the support of Cooley Godward

Kronish, exemplify the spirit of the Frances Perkins Award. The Section
established the award to recognize individuals or organizations that
demonstrate a significant commitment to providing pro bono legal
services primarily in the areas of labor and employment law to persons
of limitedmeans or to nonprofit, governmental, civic, community, or
religious organizations designed primarily to address the needs of
individuals with limitedmeans.

Call for Authors
Share your wisdom and expertise with new lawyers by submitting
brief substantive articles for the ABA Young Lawyers Division’s “101”
and “201” Website Series. The series are intended to provide “the
basics” (101) or “just beyond the basics” (201) on a wide array of
substantive areas—including labor and employment law—in an easily
accessible form. Articles are published on the YLD website and
cross-linked on the Section’s “Young Lawyers” page. See samples of
already-published articles at www.abanet.org/labor/yl/home.shtml.
For more information or to submit a 101 or 201 article, please con-
tact the Section’s YLD liaison, Lynlee Wells Palmer, at 205/458-
9494 or lpalmer@johnstonbarton.com.

Since 1948, the National Academy
of Arbitrators has published an an-
nual anthology of essays onwork-
place dispute resolution. Some of
the essays—such as RichardMit-
tenthal’s on past practice and John
Dunsford’s on just cause and the

“seven tests”—are considered clas-
sics that have shaped arbitral au-
thority and the day-to-day practice
of arbitration. Now, the nearly 1,000
works comprisingDispute Resolu-
tion in theWorkplace are available,
free-of-charge, as a public service

of the National Academy and BNA
Books. Each essay can be easily lo-
cated in the searchable database
by author, subjectmatter, or case
name. And to speed research, each
essay has been summarized in a
few sentences, enabling busy read-

ers to quickly understand itsmost
important points.
Go to the National Academy of

Arbitrators’ website,www.naarb.
org, and click on “Dispute Resolu-
tion in theWorkplace” on the
lower left of the home page. �



Vincent Blackwood, assistant gen-
eral counsel, U. S. Equal Employ-
ment Opportunity Commission
(EEOC), Washington, D.C., and
Harold Datz, National Labor Rela-
tions Board (NLRB), Washington,
D.C., were selected as the Section’s
2007 Federal Labor and Employ-
ment Attorneys of the Year. They
were presented with their awards
at a plenary session at the Sec-
tion’s 2007 CLE Conference in
Philadelphia in November.
Blackwoodhas spent his entire

30 years of federal servicewith the
EEOC,where hehasbeendeeply in-
volved in thedevelopment of the
lawunderTitle VII of theCivil Rights
Act of 1964 aswell as the other fed-
eral statutes regulating employment
administeredby the EEOC.
Datz served in the NLRB’sWash-

ington, D.C., headquarters for 40
years, during which time he head-
ed the Division of Advice in the Of-
fice of the General Counsel and
was chief counsel to a number of

boardmembers. He has been ac-
tive in the Section as the neutral
cochair of the Developing Labor
Law Committee, as well as amem-
ber of the Council. In addition,
Datz served as president of the
College of Labor and Employment
Lawyers and is a co-editor of the
ABA/BNA publication, Labor Union
Law and Regulation.
This is the second year the Sec-

tion presented the Federal Labor
and Employment of the Year
Award. The award is a product of
the Section’s ongoing effort to
honor government lawyers and to
reach out and introduce them to
themany advantages and benefits
offered by the ABA on the whole
and by the Section of Labor and
Employment Law in particular.
Winners of the 2006 award were
Stanley Zirkin, chief of the NLRB
Contempt Litigation and Compli-
ance Branch, and Robert Canino,
regional attorney in the EEOCDal-
las District Office.

Federal career lawyers active in
the field of labor and employment
law are eligible for this award. They
include, but are not limited to,
lawyers associatedwith the U.S.
Department of Justice, Department
of Labor, EEOC, Federal Labor Rela-
tions Authority, Merit Systems Pro-
tection Board, Pension Benefit
Guarantee Corporation, andNLRB.
The award is presented to a fed-

eral lawyer or lawyerswhosepro-
fessional achievements exemplify
excellence of legalwork in the field
of labor and employment law. Sec-
tionmembers are encouraged to
nominate their colleagues andpeers
whohave showna strong commit-
ment to government service and the
advancement of labor and employ-
ment lawandhavedemonstrated
significant accomplishmentswithin
their particular field.
Each nomination is carefully

vetted by the Committee on Out-
reach to Government Lawyers.
The committee recommends two

ormore finalists to the Section
chair and chair-elect, who then se-
lect the winner or winners.
In addition to the Federal Attor-

ney of the Year Award, the commit-
tee sponsors Brown Bag Lunch
programs for federal lawyers in the
Washington, D.C., area, which fea-
ture distinguished speakers on
topics of importance to the prac-
tice of employment law. EachMay,
the committee, with the Section’s
support, sponsors Salute to Gov-
ernment Lawyers luncheons, to
recognize the extraordinary contri-
bution by lawyers in government
service to the enforcement and ad-
vancement of our federal laws reg-
ulating labor and employment.
The Section also sponsors a

Government Fellows program that
subsidizes the participation of des-
ignated government lawyers in the
entire array of the Section’s educa-
tional activities. �
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Section Names Two Government Attorneys of the Year

Philadelphia Conference
continued from page 1

were the three-day consulting
track, which exposed in-house and
other lawyers to a broad array of
statutory issues; the alternative
dispute resolution track, during
which participants staged a simu-
latedmediation and discussed
many arbitration topics; a series of
programs on themechanics of in-
ternal investigations; and an after-
noon discussion of developments
in the law of electronic discovery.
A strength of the Section, often

unappreciated by new lawyers, is
its fostering of valuable profession-
al contacts and friendships. The
conference began with a reception
for newmembers, followed by a
welcome reception in which regis-
trants couldmeet with representa-
tives of the Section’s standing com-
mittees, a diversity reception at
the Pennsylvania Academy of Fine
Arts, and a final networking recep-
tion at the National Constitution
Center. Informal breakfast round-
table sessions were arranged so
early risers couldmeet informally

with judges and government offi-
cials or discuss business develop-
ment with other lawyers. A special
programwas held for law students,
where they heard from a panel of
Section leaders from both govern-
ment and the private sector and
had the chance to discuss career
opportunities in labor and employ-
ment law.
The intuition behind the confer-

encewas that a Section-wide CLE
programheld apart from the ABA
AnnualMeeting could provide Sec-
tionmemberswith a CLE opportu-
nity at amodest price so that
lawyers unable to participate in the
Section committeemidwinter
meetings for reasons of cost or
convenience could have an in-per-
son experiencewith the Section.
Philadelphia was chosen as the
conference venue for specific rea-
sons—it is convenient to large
numbers of lawyers at a reasonable
travel cost,moderately priced hotel
rooms are available, and the regis-
tration costs for the conference
could be held as low as possible.
Section leaders were confident

in the Section’s ability to present

outstanding CLE programs in any
labor and employment law field,
but the challenge was inmaking at-
tendance easier for more lawyers.
The Section gave plans for this
conference the full court press, in-
volving dozens of lawyers in the
program planning. More than 300
lawyers spoke on panels during
the conference.
Only in the weeks immediately

before the conference did it be-
come clear that this ambitious
plan would succeed, as registra-
tions began to approach the target
of 800, eventually far exceeding it.
Consistent with the goal of increas-
ing access and participation, the
Section decided not to close regis-
tration, which continued and in-
creased to over 1,200. The best
news is that about half the regis-

trants were lawyers whowere at-
tending their first Section or ABA
event. Many took advantage of
special pricing to join the Section
as newmembers.
A program of this size and com-

plexity takes a full year’s planning,
and Denver was selected as the
site of the 2008 conference long be-
fore the Philadelphiameeting was
gaveled to order. The 2008 confer-
ence will be held September 10–13
at theWestin Tabor Center in
downtown Denver. The Section
hopes that lawyers based in west-
ern states and throughout the
country will make the trip to Den-
ver based on the strength of last
year’s program. �

Mark Risk, principal of Mark Risk, PC,
in New York City, is co-editor of LEL.
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NLRB

Meisburg Says His Motive in Internal Dispute
To Protect Independence of General Counsel

P HILADELPHIA—Discussing the ongoing legal dis-
pute with the union that represents approximately
1,000 National Labor Relations Board employees,

General Counsel Ronald Meisburg said Nov. 8 that his
sole motive in refusing to bargain regarding a recently
consolidated unit including both board-side and general
counsel-side employees was ‘‘to ensure the indepen-
dence of the office of the general counsel,’’ not to deni-
grate or harm the National Labor Relations Board
Union’s role as bargaining representative.

Speaking at a conference sponsored by the American
Bar Association’s Section of Labor and Employment
Law, Meisburg said that his refusal to bargain ‘‘is the
only way I could get judicial review’’ of the Federal La-
bor Relations Authority’s June certification of the unit
consolidating four previously separate units and that
this is ‘‘the only time’’ he could seek judicial review.

An FLRA administrative law judge ruled Nov. 5 that
NLRB violated the Federal Service Labor-Management
Relations Statute by refusing to bargain with the certi-
fied unit (217 DLR A-7, 11/9/07). After the authority
rules on the issue, NLRB can ask a federal appeals court
to review the appropriateness of the consolidated unit.
The other union that represents NLRB employees, the
National Labor Relations Board Professional Associa-
tion, last month filed a petition seeking consolidation of
two other units—one including attorneys who work for
the five board members and the other including attor-
neys who work in the Washington, D.C., office for the
general counsel.

The National Labor Relations Act prohibits the board
from employing attorneys other than those who work
on the five members’ staffs and places all the employ-
ees in the agency’s field offices under the general coun-
sel’s supervision, Meisburg said. He asserted that

‘‘[t]his statutory separation was mandated by Congress
in order to guarantee the independence of the respec-
tive branches of the agency, and particularly to safe-
guard the prosecutorial independence of the general
counsel.’’

Statutory Amendments Set Up Two ‘Clear Groups.’ The
1947 statutory amendments ‘‘set up two very clear
groups at the agency’’—prosecution through the office
of the general counsel and adjudication through the
board, Meisburg said. He observed that more than 40
years of collective bargaining at the agency ‘‘has re-
spected that clear statutory delineation.’’ He argued
that ‘‘the issue here is really an interpretation of the
NLRA’’ and that the FLRA’s decision should not be
given deference by a reviewing court.

Although Meisburg and the current board members
‘‘coordinate well’’ in bargaining with NLRBU over the
four separate units, ‘‘I cannot guarantee that in the fu-
ture transient presidential appointees will share the
same good will and common views regarding the best
interests of the agency if we are required to bargain in
a single bargaining unit.’’ He asserted that he ‘‘cannot
risk that some future board might seek to bargain in a
single unit with the general counsel’s employees in a
way that undermines the enforcement efforts of the
general counsel.’’

Meisburg said he respects the NLRBU members’
right to express their disagreement with his decision
and he wants good relations with employees and the
union, but he said he does not want the case ‘‘to become
a distraction.’’ The general counsel offered to bargain
with NLRBU regarding a unit that combines only em-
ployees he supervises, but the union refused. Meisburg
said he ‘‘will continue to seek an expeditious resolu-
tion’’ of the case. Meanwhile, he said, the agency and
the union agreed to extend the four contracts covering
the four previously separate units and the agency is
‘‘honoring all of the contractual commitments,’’ includ-
ing permitting union executive committee members to
use official time for union matters, and processing
grievances and arbitrations.

COPYRIGHT R 2007 BY THE BUREAU OF NATIONAL AFFAIRS, INC. ISSN 0418-2693

A BNA, INC.

DAILY LABOR
REPORT!

Julie Richard-Spencer (left), of Robein, Urann,
Spencer, Picard & Cangemi in Metairie,
Louisiana, representing the union, and Alison B.
Marshall, partner at Jones Day inWashington,
D.C., representing the defendant, prepared for
jury selection during the mock trial.

Section Council member
Cynthia Nance, dean of
University of Arkansas—
Fayetteville, Leflar Law
Center, spoke on
substantive ethical issues.

Many conference panels were
covered in BNA’s Daily Labor
Report (reprinted with permission).

The Honorable Bernice B. Donald,
of the U.S. District Court,
Western District of Tennessee,
presided over the three-day
mock trial.

The Philadelphia Inquirer reported on programs about
recent NLRB decisions, while outside, protesters from
the NLRB staff union claimed the board refused to
bargain with its employees.

Section members David M.
Prouty (left), general counsel
of Unite Here in New York City,
with Patrick Szymanski, general
counsel of Change toWin in
Washington, D.C. Prouty sat
on a labor law panel that
discussed cutting-edge NLRB
issues.

The Philadelphia Story: Scenes from a Conference

The ABA Trial
Today was
"published" at
the conference
every day of
the mock trial.

International Labor
Attention to Local Laws Cited as CriticalIn Employment Agreements for ExpatriatesP HILADELPHIA—Key aspects of employment

agreements for U.S. workers assigned to interna-
tional posts may be unenforceable if they are

crafted without attention to the laws of the foreign
country, a panel of international employment law prac-
titioners said Nov. 9.‘‘There are things an employee can’t contract out of’’
under mandatory local law, Bryan Dunne of Matheson
Ormsby Prentice in Dublin told participants at a session
of the annual conference of the American Bar Associa-
tion’s Section of Labor and Employment Law.‘‘Even if you have an airtight choice of jurisdiction in
the contract, it doesn’t mean local law won’t apply,’’
added Wendi S. Lazar of Outten & Golden LLP in New
York, who moderated the panel discussion.An employment agreement for a U.S. worker posted
to London may specify New York as the choice of law
for settling disputes, but European countries will apply
their own standards for determining jurisdiction,
Dunne said.

That determination will depend on factors such as
where the work assignment is habitually carried out
and how long the employee has worked in a particular
country. For a worker who travels extensively, the juris-
diction question might hinge on where his family lives
or where he goes at the end of his business trips.

The employer should have a lawyer in the foreign
country review the proposed contract in advance to flag
potential problems, such as the fact that employment at
will, which is the U.S. norm, is not accepted in Europe,
Dunne said.

Using the example of a U.S. worker posted to London
and then temporarily assigned to Brussels who is sum-
marily fired for poor performance with no notice or sev-
erance, the panelists agreed the employee would

have a good chance of bringing and winning an unfair
dismissal claim in either Belgium or the United King-
dom.

To avoid liability in the United Kingdom, an employer
has to show that it conducted a thorough performance
review, a process that requires at least three to six
months, and that it told the worker how to address per-
formance problems to avoid being fired, according to
Clare Murray of London-based CM Murray.In addition, Murray said the employer has to go
through ‘‘the very basic statutory dismissal proce-
dures,’’ which include sending a letter that identifies the
issues, calls for a meeting, and informs the worker of
his right to legal representation.After the meeting, the employee can be dismissed, at
which point he or she has three months to file a claim
for unfair dismissal.Typically, after people work in Belgium for six or
seven months, they are covered by all Belgian employ-
ment laws, according to Philippe Culliford of Marx Van
Ranst Vermeersch & Partners in Brussels.These include a notice mandate which, if violated, re-
quires the employer to pay fired workers the equivalent
of what they would have earned during the potentially
lengthy mandatory notice period.Additionally, Culliford said, Belgian law has provi-
sions regarding holiday pay and end-of-year bonuses
that can lead to substantial liability for a foreign em-
ployer that overlooks them, making the use of a Belgian
payroll services company advisable.In sum, employee-friendly European labor laws give
a U.S. expatriate worker facing dismissal substantial le-
verage to negotiate a more favorable settlement with
the employer, Lazar said.She said New York courts are likely to enforce non-
compete or non-solicitation provisions in an employ-
ment agreement if an employee is fired for cause.

But the panelists said the situation is less clear-cut in
other countries, especially if the worker has not re-
ceived any compensation in connection with those pro-

ns.CO
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Privacy Rights

Employers Should Weigh Privacy Issues

Before Monitoring Workers, ABA Panel Says

P
HILADELPHIA—Practice often leaps far ahead of

thoughtful policy when it comes to implementing

surveillance technologies in the workplace that

jeopardize worker privacy, a panel of attorneys said

Nov. 8.
Speaking at the American Bar Association’s Labor

and Employment Law Section conference in Philadel-

phia, the attorneys said the vast amount of data col-

lected by radio frequency identification devices (RFIDs)

and global positioning system (GPS) technology creates

a potential for misuse that should give employers

pause.
The increasing mobility of the workforce is dissolving

the line between work and home, so those technologies,

along with techniques for monitoring employees’ com-

puter and Internet use, easily can stray into areas in

which workers may reasonably have an expectation of

privacy, according to Jeremy Gruber, legal director of

the National Work hts Institute.

Privacy Protections Weak Now. Workplace privacy pro-

tections are relatively weak now, but ‘‘I think we’ll see

that change when we’re on both the dishing and receiv-

ing ends of these new technologies,’’ according to

David Hoffman, general counsel for Brooklyn-Queens

Health Care Inc.

Hoffman’s hospital implemented a nurse call system

that uses RFIDs, which enables it to monitor precisely

how much time nurses spend on various tasks and to lo-

cate them when they are needed.

But the power of the technology makes it both ex-

tremely useful and dangerous, Hoffman said. ‘‘There

are all sorts of sinister uses that concern me as a man-

ager because I don’t know who’s looking at it,’’ he said.

RFIDs embedded in employee ‘‘smart cards’’ that

can’t be turned off continuously broadcast personal in-

formation that employers rarely encrypt, making the

data ripe for theft by third parties, Hoffman said.

‘‘Where the information goes and how much indi-

viduality and autonomy we should be afforded is the

question’’ employers should be asking, Hoffman said,

not how far they can go without violating the law.

William Herbert, deputy chairman and counsel to the

New York Public Employment Relations Board, said

d t g r ted by a GPS device can show which work-

b th

Labor lawyers call
actions anti-union.

Angry clash
of ideologies
splits NLRB
—The Philadelphia Inquirer
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FFor decades offshore outsourcing
has had a substantial impact on
the American economy as workers
in other countries have proven
adept at performingmany different
tasks at considerably less cost
than their American counterparts.
Now this practice is spreading to
U.S. professions previously un-
touched by it.
Enter legal outsourcing.
Pangea3, with offices in New

York, Silicon Valley, andMumbai,
India, is generally considered the
global leader in outsourcing U.S.
legal work to India. The company
has only been in business for a few
years, but it has been wildly suc-
cessful. With profits in themillions
and boasting such clients as
Yahoo, Fujitsu, and DuPont, the
company is looking to expand.
Pangea3 provides legal services

ranging from contract drafting to
litigation support to brief andmo-
tion writing. It markets to prospec-
tive clients that their work will be
performed by lawyers trained in
the foreign jurisdiction, usually
India. Pangea3 and other legal out-
sourcing firms offer American law
firms a way to limit costs, the ca-
pacity to take on larger cases than
theymight otherwise be able to
handle, and support in substantive
areas outside their regular practice
areas, such as intellectual property.
As firms of all sizes outsource

legal work to India and other for-
eign countries, practitioners have
begun to consider whether this
practice presents ethical problems.
The Los Angeles County Bar As-

sociation Professional Responsibil-
ity and Ethics Committee, the San
Diego Bar Association, and the New
York City Bar Association Commit-
tee on Professional and Judicial
Ethics have issued opinions reach-
ing the same conclusion—that the
ethical issues are substantially the
samewhenwork is outsourced to
Indian lawyers trained in India and
whenwork is outsourced to parale-
gals trained in Indiana.
The opinions do, however, raise

several ethical considerations re-

lated to outsourcing arrangements.
The analysis begins with the

common principle that a lawyer
may not aid a nonlawyer in the
unauthorized practice of law. The
keys to complying with this man-
date are supervision, supervision,
andmore supervision. According
to the NewYork opinion, delega-
tion of work to a foreign lawyer or
nonlawyer is “proper if the [dele-
gating] lawyermaintains a direct
relationship with the client, super-
vises the delegated work, and has
complete professional responsibil-
ity for the work product.”
The San Diego County Bar

shares this view, stating that for-
eign outsourcing is permissible but
that the California lawyer remains
ultimately responsible for the
work; her potential liability for
malpractice is entirely undiluted.
The licensed California lawyer
must set the scope of the out-
sourced work and then vet it to en-
sure its quality—it remains, ulti-
mately, the work product of the
licensed lawyer. At no timemay
the “non-California ‘tail’ wag the
California attorney ‘dog.’”
The ethics opinions also consid-

er whether the U.S. lawyer is re-
quired to inform the client that cer-
tain work on its matter has been
outsourced. They conclude that
disclosuremay not always be re-
quired. All three ethics opinions
say that the decision whether to
inform the client is related to (1)
the client’s reasonable expectation
that the firm itself would do the
work and (2) the significance of the
work being outsourced as it relates
to the case overall.
As the San Diego opinion notes,

the two issuesmay be interrelated:
“The determination of whether
andwhen to inform the client as to
the use of outside services . . . is a
function of the client’s expecta-
tions with respect to the services
which are to be provided by the at-
torney.” The Los Angeles opinion
stresses that “whether use of an
outside lawyer constitutes a ‘sig-
nificant event’ [and would require

disclosure] is based upon the cir-
cumstances of each case.”
The NewYork opinion discuss-

es the further consideration of
whether client confidences need to
be shared in order for the out-
sourced work to be performed. “If
the outsourcing assignment re-
quires the lawyer to disclose client
confidences . . . to the overseas
non-lawyer, then the lawyer should
secure the client’s informed con-
sent in advance.”
All three ethics opinions con-

sider the ethical duty of compe-
tence and the ability to exercise
independent judgment concern-
ing the quality of outsourced
work. Before entering into an out-
sourcing contract, American
lawyers should do their home-
work on the firm providing the
outsourced services. The opin-
ions recommend background
checks and reference checks,
telephone or Internet interviews,
review of samples of the firm’s
work product, and constant
supervision throughout the rela-
tionship. One opinion states that
an American lawyer “should have
an understanding of the legal

Ethics Committees Consider Offshore Outsourcing of Legal Work
By Jacob Plattenberger

International Committee Provides
China Trip Opportunity
Registration is open for the 2008 midyear meeting of the Section’s
International Labor Law Committee, to be held at the Grand Hyatt in
Beijing,People’s Republic of China.The committee encourages any in-
terested Section member to attend.

The meeting presents an extraordinary opportunity for a visit to
China and can be combined with additional travel there.

The substantive agenda for the four-day program features presen-
tations from senior Chinese officials in government, trade union, and
bar associations, followed by a full day on the labor and employment
laws of China.Day three will focus on labor and employment issues
throughout Asia and the Pacific Rim.The program will conclude with
a full day of presentations and panels on European Union issues.

There will be opportunities for participants and their guests to
sightsee and explore Beijing throughout the program.

Details and registration materials are available on the Section
website at www.abanet.org/labor/calendar.html.

training and business practices in
the jurisdiction where the work
will be performed.”
While the American lawyer need

not be an expert in a substantive
field to ethically outsourcework
andmeet the competent review
standard, the San Diego County Bar
cautions that “an attorney unfamil-
iar with the area of law in a case
must acquire the knowledge and
skill necessary to act competently
in the case.” A lawyer should know
enough about the field to judge the
quality of the outsourcedwork.
Other topics discussed are pre-

serving client confidences, avoid-
ing conflicts of interest, and the
appropriate bill practices for out-
sourced work.
With outsourcing firms growing

rapidly and local bar ethics opin-
ions permitting these arrange-
ments, the practice of offshore
outsourcing of legal workmay con-
tinue for the foreseeable future. �

Jacob Plattenberger (5platten@
stu.jmls.edu) is a third-year student
at The John Marshall Law School in
Chicago.



FFifty-two teams representing 39 lawschools participated in the Sec-
tion’s Fourth Annual Student Trial
Advocacy Competition, turning
what began as a small pilot program
into amajor national competition.
In six regional competitions

held in federal courthouses in
Chicago, Dallas, Los Angeles,
Miami, New York, andWashington,
D.C., teams fromNorthwestern
University, SouthernMethodist
University, Pepperdine University,
Florida State University, Brooklyn
Law School, and the University of
Richmondwere selected as regional
champions.
Students were evaluated on

their advocacy skills and court-
room demeanor at each stage of
the trial. In many cases, regional
winners prevailed by razor-thin
margins over other teams, causing
stress to the dozens of volunteer
Section litigators who scored the
trials. The volunteers were ex-
tremely impressed by the sophisti-

cated trial skills shown bymany of
the student advocates, comment-
ing that they seemed the equals of
many experienced litigators.
The fact pattern used in all six

of the regional competitions in-
volved a claim of discrimination
based on religion. Each side pre-
sented twowitnesses, cross-exam-
ined their adversary’s witnesses,
andmade opening statements and
closing arguments. The students
were expected tomake and re-
spond to evidentiary objections
using the Federal Rules of Evidence.
Each team consisted of four law

students, two serving as lawyers
and two acting as witnesses for
each trial. In most regions, the win-
ning teams had to try the case four
times over one weekend.
The students’ skills were all the

more impressive considering that
many came from trial advocacy
programs organized by students
with no direct faculty supervision.
Students taught one another the

advocacy techniques, courtroom
etiquette, and evidence concepts
needed to put on an effective case.
The six regional winning teams

will travel to the U.S. Courthouse
in Chicago for the Section’s first
National Law Student Trial Advo-
cacy Competition, held January
26–27. The Section is preparing
for the national finals, in which
federal judges, law professors,
and highly respected trial lawyers
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SPORTS
Trial Advocacy Winners Advance to First-Ever National Finals

Chicago Bound
At left, members of the New York region winning team from Brooklyn Law
School flank U.S. Magistrate Judge Andrew J. Peck, who served as trial
judge in the regional final. Above, Florida State’s coach Thomas Brooks and
the members of his regional winning team are joined by competition cochair
Michael Posner at far right. Brooklyn and Florida State are among the six
teams that will compete in the national finals in Chicago in January. Results
of the regional finals are on page 15.

will serve as evaluators.
Plans are already afoot to add a

Pacific Northwest regional compe-
tition in fall 2008. The Section in-
vitesmembers to assist in the 2008
regionals. With the competition
continuing to grow, more volun-
teer attorneys will be needed. To
volunteer, please contact Chris
Meacham atmeachamc@staff.
abanet.org. �
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Chicago, November 3–4
Northwestern, Indiana University

Other participating law schools: Chicago-Kent, John Marshall,
Marquette University, University of Illinois, Ohio University

Dallas, November 3–4
Southern Methodist, University of Texas

Other participating law schools: South Texas College of Law,
Texas Wesleyan, University of Arkansas, University of Mississippi

Los Angeles, November 17–18
Pepperdine, University of San Diego

Other participating law schools: California Western,
Chapman University, Gonzaga, Southwestern University, UCLA

Miami, November 17–18
Florida State, Florida Coastal

Other participating law school: University of Missouri—Columbia

New York City, November 17–18
Brooklyn Law School, City University of New York
Other participating law schools: Fordham University,

Hofstra University, Pace University, Rutgers—Newark, Villanova

Washington, D.C., November 17–18
University of Richmond, William & Mary
Other participating law schools: Duquesne,

George Washington, Regent University of Baltimore,
University of Maryland, West Virginia University

Regional Results
(Winner, first runner-up indicated.)

Year-Ending Upsets
Year 2007 ended with turbulence in the workplaces of professional sports.
Among other things, former U.S. Senator George Mitchell issued his long-
awaited 400-page report on steroid use in major league baseball, naming
80 current and former major leaguers who allegedly used steroids. Baseball
Commissioner Bud Selig (above) announced plans to implement the report’s
recommendations. (AP PHOTO/LOUIS LANZANO) Meanwhile, sports executive Anucha
Browne Sanders settled her sexual harassment and discrimination lawsuit
against Madison Square Garden and New York Knicks coach Isiah Thomas
for a reported $11 million, which followed a jury verdict in her favor earlier
in the fall. (AP PHOTO/SETH WENIG)

SEEKING WRITERS

The editors of Labor and Employment Law
invite Section members to contribute articles.
We can provide a topic, but we are also interested in
your ideas for articles containing information that our
Sectionmembers can use. Topics might include coverage
of important cases or other developments, or issues or
trends in an area of labor and employment law. Contact
the LEL co-editors to discuss article topics. See page 2 for
contact information.
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Calendar of Events

For more information on any of
these events, please contact
the Section office at
312/988-5813 or check the
Calendar of Events page at
www.abanet.org/labor/calendar.html.

February 20–23
� Committee on Practice &

Procedure Under the NLRA
Naples Grande Resort & Club
Naples, Florida

February 27–29
� Federal Labor Standards

Legislation Committee
Half Moon
Montego Bay, Jamaica

February 27–March 1
� Employee Benefits Committee

Royal Sonesta Hotel
New Orleans, Louisiana

March 4–7
� Occupational Safety & Health

Law Committee
Loews Ventana Canyon Resort
Tucson, Arizona

� Workers’ Compensation
Committee
Loews Ventana Canyon Resort
Tucson, Arizona

March 12–14
� Railway & Airline Labor Law

Committee
Casa Marina Resort
Key West, Florida

March 26–29
� National Conference on Equal

Employment Opportunity Law
Westin La Paloma Resort & Spa
Tucson, Arizona

March 27–29
� Ethics & Professional

Responsibility Committee
Westin La Paloma Resort & Spa
Tucson, Arizona

April 2–5
� Employment Rights &

Responsibilities Committee
St. Regis Resort Monarch Beach
Dana Point, California

April 13–17
� International Labor Law

Committee
Grand Hyatt Beijing
Beijing, People’s Republic of China

April 16–17
� Federal Service Labor and

Employment Law Committee
ABA Offices
Washington, D.C.

April 30–May 2
� Technology in the Practice

and Workplace Committee
ABA Offices
Chicago, Illinois

September 10–13
2nd Annual CLE Conference
Westin Tabor Center
Denver, Colorado

Labor
Employment 

Law
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2008
January 26–27
National Law Student Trial
Advocacy Competition
U.S. Courthouse
Chicago, Illinois

January 31–February 2
� State & Local Government

Bargaining & Employment
Law Committee
CasaMagna Marriott Resort
& Spa
Puerto Vallarta, Mexico

February 10–13
� ADR in Labor & Employment

Law Committee
Fairmont Mayakoba
Playa Del Carmen, Mexico

February 17–20
� Committee on Development of

the Law Under the NLRA
Naples Grande Resort & Club
Naples, Florida
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� indicates a midwinter meeting

New Year’s Resolution:
Attend a Midwinter Meeting
pages 8–9.


