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began with the Montana Supreme
Court’s 1980 decision in Keneally v.
Orgain, which, without even men-
tioning the statute, focused on the
growing national trend toward rec-
ognizing a public policy exception
to the at-will rule. Although the
court concluded that the plaintiff
had not alleged sufficient facts to
support such a claim, it hinted
strongly that it would recognize
such a claim in a future case.

The big change came in January
1982, when the state supreme
court issued its first decision in
Gates v. Life Montana Insurance Co.
(Gates I ), recognizing an employ-
er’s liability for breach of the im-
plied covenant of good faith and
fair dealing in the wrongful dis-
charge context and calling into
question the relevance of Montana’s
at-will rule. It is unlikely that the
parties anticipated the conse-
quences of Gates I, which were to
open the floodgates for common
law wrongful discharge claims.

The Montana bar enthusiastical-
ly accepted the court’s invitation
and brought new wrongful dis-
charge claims. The court respond-
ed by steadily liberalizing employ-
ment law (mostly without discuss-
ing the codified at-will rule) from

WWhen the Montana legislature
passed the Wrongful Discharge
from Employment Act (WDEA) in
1987, it created the first generally
applicable “good cause” wrongful
discharge standard for nonunion,
private-sector employees in the
United States. Most surprising
about this change to the venerable
employment-at-will rule is that the
law passed with the strong support
of employers and despite fierce op-
position from the plaintiff bar.

In most states, the at-will rule
was adopted by the courts in the
late 19th or early 20th century. In
Montana, however, the rule was
first adopted as part of a compre-
hensive civil code created in 1895.
Montana thus entered the 20th cen-
tury with a statutory at-will rule, al-
beit one buried in 170 pounds of
laws adopted in only 42 days.

The courts initially paid little at-
tention to the new statutory rules
on the duration of employment
contracts. The first Montana opin-
ion to address the term of an indefi-
nite employment contract came in
1923. In Weir v. Ryan, the state
supreme court did not even men-
tion the code provisions in finding
that the combination of a monthly
rate of pay and an oral statement, “I
will give you work the year round,”

How Montana Employers Got Rid of the Employment-at-Will Rule
By Andrew P. Morriss

created a contract for a year. A
1935 case produced a similar re-
sult. While later opinions occasion-
ally cited the rule, the net effect
was that Montana had only a weak

default at-will rule from which
plaintiffs could escape by muster-
ing relatively little evidence.

The first hint of a serious ero-
sion of even this weak at-will rule continued on page 9
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DDuring the past few months, I have had the unique privilege of attending
most of the Section’s midwinter meetings. Every one of the meetings was
extremely informative and well attended; all included great activities, in-
cluding receptions and dinners; and each provided attendees with the op-
portunity for collegial interchange with other practitioners, agency staff
members, and government officials. The annual midwinter meetings of the
Section of Labor and Employment Law’s substantive committees are unique
and rewarding. In my view, there are no comparable meetings within the
ABA or state or local bar associations. As chair of the Section, I want to
thank all of the co-chairs, LEL staff, committee members, Council liaisons,
and speakers for their many hours of work in planning and participating in
these great programs and activities.

Taking advantage of the fruits of last year’s meetings, the Section spon-
sored the outstanding “Best of the 2005 Midwinter Meetings and More” tele-
conferences last fall, and plans are in place to have the “Best of the 2006
Midwinter Meetings” teleconferences in fall 2006. Watch for the Section’s
other teleconferences throughout the year, including monthly programs on
current topics, special programs following quickly after the Supreme Court
issues decisions in the field of labor and employment law, and teleconfer-
ences highlighting the best programs from the Annual Meeting. The telecon-
ferences are great for CLE credit and for brown-bag lunch topics in your 
office library.

Speaking of Annual Meetings, there is information in this LEL and in e-
mails and brochures concerning the 2006 Annual Meeting of the ABA and
the Section of Labor and Employment Law in Honolulu, Hawaii, from Satur-
day, August 5 through Tuesday, August 8, 2006. The Section has scheduled a
full list of 35 CLE programs featuring speakers from the judiciary, adminis-
trative boards, commissions, and agencies, and attorneys covering most of
the subject areas in the field of labor and employment law.

I was at the ERR midwinter meeting when I learned of the sudden and un-
timely death of Butch Powell. Butch, as described elsewhere in this newslet-
ter, was a great leader and spokesperson for our Section within the ABA. I
will miss him at the upcoming Council meetings and for years to come.

One final note. I am pleased to announce the appointment of Assistant
Section Director Brad Hoffman to the position of Section Director, replacing
Stuart Meyer, who resigned in January 2006. Brad has been with the Section
for approximately five years and has been very effective and dedicated in
carrying out our programs and policies. Prior to joining the Section, Brad
worked for 12 years with the ABA Center for Professional Responsibility.

If you have any questions, comments, or concerns about our Section,
please e-mail them to me at caw@schuchatcw.com. ■
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Comments 
from the Chair

Charles A. Werner

The Section’s Program at the
ABA Annual Meeting

August 5–8

Don’t be fooled by the relaxed location—the Section’s CLE programs at this
year’s ABA Annual Meeting in Honolulu will be the same serious, substan-
tive material you have come to expect from the Section of Labor and
Employment Law. Top speakers from government, private practice, and the
judiciary will speak on and discuss the most pressing issues and new devel-
opments in various areas of labor and employment law, including the
employee benefits system. Use your trip to Hawaii to obtain a full year’s
worth of CLE credit.

The Section’s program will be headquartered at the Hyatt Regency
Waikiki. If you wish to stay at the Hyatt Regency or take advantage of spe-
cial rates at any of the Honolulu hotels, the hotel reservation deadline is
June 29, 2006.

In addition to the Section’s program, you may also attend the many
other programs of the various ABA Sections, which together make the
ABA Annual Meeting the premier gathering of legal professionals in the
United States.

See page 6 for more information.
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TThe rapid globalization of econom-
ic activity is “the most profound
economic revolution in history”
and requires that unions, employ-
ers, and political leaders learn to
think differently.

That was the message of An-
drew Stern, president of the 1.8-
million-member Service Employ-
ees International Union (SEIU), at
the midwinter meeting of the Em-
ployment Rights and Responsibili-
ties (ERR) Committee in Puerto
Vallarta, Mexico. Stern’s speech
was notable in the enthusiastic re-
sponse it received from the com-
mittee members who represent
employers as well as those who
represent unions and employees.

“America has not come to grips
with these changes,” said Stern,
who was a major force in the for-
mation of Change to Win, the new
labor federation organized last
year by seven unions  that with-
drew from the AFL-CIO. “And since
the changes are televised, a new
civilization is coming into being be-
fore our very eyes.”

“There will be a crisis for our
children. And you can see it com-
ing. The statistics light the way.”

China
Stern said that the emergence of
China as an economic power will
pose the greatest economic chal-
lenge that America has faced. He
said that three-quarters of the con-
struction cranes in the world can
currently be found in China. 

He noted that Chinese children
begin studying the English lan-
guage in first grade and that six
million Chinese high school stu-
dents entered the Intel science
competition last year, compared to
65,000 from the United States.
Stern predicts that by 2015, 90 per-
cent of the world’s scientists will
be from China.

In addition, he said, China has
become “America’s banker, and
China understands what it means
to be a banker, just as your bank
understands the power it has over
you.” As China develops the skills

to compete in a global economy, it
will begin making direct invest-
ments in American companies.

Problem of Distribution
“America is a gift,” he said. “Immi-
grants come and they work hard.
They expect that their work will be
valued and rewarded, that their
children will get an opportunity to
do better than their parents.”

“Are we going to reward and
value work in the 21st century?” he
asked. “Are our children going to
work until death because there is
no retirement? Are we going to pay
for their health care?”

“Wealth does not trickle down;
it trickles up,” he said. “The gap be-
tween the rich and the rest is grow-
ing so fast that it threatens demo-
cratic capitalism.” The resulting
social instability “gives a different
texture to our country.”

“If the 50 million jobs not sent
offshore—in hotels, health care, lo-
gistics, transportation and retail—
are low-wage jobs, what’s going to
happen to America?”

Stern said that the income of 80
percent of Americans is flat or de-
clining and that many take equity
from their homes to maintain their
lifestyles. He reported that this
year, for the first time since the
Great Depression, Americans’
most common New Year’s resolu-
tion was “to get out of debt,” re-
placing “lose weight.”

Stern called government “a fick-
le friend” in the struggle to broad-
en the distribution of American
wealth, saying that is why unions
are important.

“There are a lot of things about
unions that I don’t like,” said Stern,
“but they work as a way to reward
work in America. They are a non-
governmental, disaggregated way to
share wealth, and in their absence
we haven’t found a substitute.”

New Forms of Organization
“Can we find a new and different
way to represent workers in this
new economy?” he asked.

Stern considered “a new form of

organization” that would attempt
to solve problems and “change the
nature of our relationships. We
have a history of making our em-
ployers uncompetitive. We have to
think differently and engage em-
ployers differently.”

Stern admitted to not having
clear answers but said that the
SEIU was attempting to search for
new ways to relate to members to
build relationships with them.

He reported that the SEIU is
building relationships with unions
in other countries that represent
workers in similar industries be-
cause the globalization of capital
forces the global organization of
workers. Stern said that SEIU’s in-
tent is to “build relationships, then
see where they lead.”

Health Care and Retirement
Stern views “the employer-based
health-care system [as] done” be-
cause it is too expensive for em-
ployers who must compete in a
global economy. “Why aren’t Amer-
ican employers screaming at the
top of their lungs? Employers don’t
want to manage risk in health care,
or to manage risk in retirement.”

Stern said that 401(k) accounts
have failed as retirement savings
devices, claiming that the average
401(k) account is currently less
than $20,000.

“President Bush had an interest-
ing idea,” he said, “a personal ac-
count that moves from job to job—
like TIAA/CREF.” Defined benefit
plans are not useful in a world in
which a worker might have 30 to
50 jobs during a lifetime. Moreover,
younger workers want their money
in a bank account so they will not
be victimized by employers who
fail to adequately fund their de-
fined benefit plans.

Cooperation in a 
Global Economy
Because in the global economic
order “companies, not countries,
make the rules,” Stern said that a
convergence of unions, nongovern-
mental organizations, and govern-

SEIU’s Stern Warns of Crisis, Urges Change
By Mark Risk

ments would be needed to deal with
multinational corporations. “We’re
all going to be trying to deal with the
same 100 employers,” he said.

Praising the ERR Committee for
the strong personal relationships
between its members, Stern said
“it is rare when labor and manage-
ment actually like each other and
work together,” he said. “This is
what America needs on a much
larger scale.”

“The United States has the abili-
ty, but we’re going to have to
change. When you are walking
down a road and you don’t like
where it ends, you get off the road
and walk in a new direction. The
labor movement is doing that, but,
more important, that’s what Amer-
ica must do.”   ■

Mark Risk, principal of Mark Risk, PC,
in New York City, is a co-editor of LEL.

Unions and
employers must

change their
thinking for 

a global 
economic order.
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The donning and doffing case—ac-
tually two cases combined under
the title IBP v. Alvarez—may be the
most significant of this year’s
Supreme Court labor and employ-
ment law decisions.

Here’s the general story: A
worker is required to don complex
and essential protective gear be-
fore she can begin work on, for ex-
ample, a production line. By the
same token, she is required to doff
it at the end of the workday. It
takes some time to get from the
donning location to the workstation.
The issue common to both cases is
whether the time spent walking
from the place of donning to the
production line is compensable
under the Fair Labor Standards Act
(FLSA), and the same with the 
reverse process at the end of the
day. The Court holds that when
the doffing and donning is an inte-
gral part of the employee’s job, the
time spent between donning and
production is compensable. But if
the donning and doffing are not in-
tegral to the job, and involve “ordi-
nary” clothes changing, such as
hair nets, safety glasses, earplugs,
or boots, the time spent going be-
tween the changing area and the
production line is not compensable.

The second of the two cases in-
volves the additional issue of
whether the employee is entitled
to compensation when she reports
to the donning location and has to
wait for the equipment to be avail-
able. The Court holds that this
time is not compensable. As the
Court puts it, this activity is “two
steps removed” from the produc-
tive activity on the line.

Here are the Court’s raw materi-
als: The FLSA requires a minimum
wage for hours worked and over-
time for hours worked in excess of
40 hours. However, it does not de-
fine “work” or “workweek.” In the
1946 case of Anderson v. Mt.
Clemens Pottery, the Supreme
Court held that time between
punching in and reporting to the
workstation is part of the compen-
sable workweek. Congress did not
like this result and a year later, in

the Portal-to-Portal Act, narrowed
the FLSA in two critical respects:

Section 4(a)(1) says that com-
pensation is not required for travel
“to and from the actual place of
performance of the principal activ-
ity or activities” of the employee.
The employers in IBP hung their
hats, so to speak, on what they
contend is a literal interpretation
of this provision.

Section 4(a)(2) says that com-
pensation is not required for “ac-
tivities which are preliminary to or
postliminary to said principal ac-
tivity or activities” (my emphasis).

As with the original statute, the
Portal-to-Portal Act did not define
“work” or “workweek.”

A long-standing regulation of
the Secretary of Labor states that
once the employee commences
the regular workday, all time spent
within that workday is not affected
by the Portal-to-Portal Act and re-
mains compensable, except for
lunch breaks and rest periods of a
certain minimum length.

The Court in IBP held that be-
cause the changing of clothes in
the unique situation of these two
cases is an integral part of the em-
ployee’s duties, such work marks
the beginning of the workday.
Under the regulation I just men-
tioned, once that workday has
begun, time spent traveling from
one principal activity—donning—
to another principal activity—
working on the line—is not ex-
empted from pay under section
4(a)(1). And since donning and
doffing are integral to the job, they
cannot be preliminary or postlimi-
nary activities that are excluded
from compensation under section
4(a)(2).

The employers argued that
while donning and doffing could be
integral activities that require pay
for the actual time spent doing it,
they were not principal activities.
As a result, the time spent going
from the integral activity of donning
clothing to the principal place of
work on the line would not be com-
pensable under section 4(a)(1).

The employer essentially ar-

gued for a third category under the
statute: activity that is integral to
the work performed and therefore
compensable but that does not
mark the beginning of the work-
day, so that the time spent walking
to and from this activity is not
compensable. 

This drew a remark from Chief
Justice Roberts that may tip off his
approach to statutory interpreta-
tion: “But . . . that’s nowhere in the
statute . . . . If it’s integral, if it’s em-
braced by the principal activity, it
is a principal activity, and that at
least is more consistent with the
statute in keeping it in two cate-
gories rather than inventing a
third.” Justice Roberts’s position
was embraced in the actual opin-
ion, where the Court points out
that identical words used in differ-
ent parts of a statute are presumed
to have the same meaning.

Why do I like this case so much?
First of all, it is a unanimous opin-
ion, and how rare is that? Second,
we like to make predictions about
how the newest justices will deal

with the issues that
are dear to us. But
while we are interest-
ed in their positions
on the underlying
substantive issues,
the law that governs
our work is primarily
statutory. So what is
most important to us
is how the justices
will approach the
task of statutory in-
terpretation.

In the last 20 or
more years, the
Court has split in its
examination of
statutes. One group,
which I call the “tex-
tualists,” relies pri-
marily upon the pre-
cise statutory text. It
considers it a fool’s
errand to examine
legislative history,
such as committee
reports and the 
sporadic remarks of

legislators, to determine actual
congressional intent. Justice Scalia
and the late Chief Justice Rehnquist
are exponents of this school. The
other camp, the “contextualists,” is
more willing to look at the setting
of the statute, its purpose, and the
remarks of members of Congress.
Justices Breyer and Stevens ap-
pear to be the current intellectual
leaders of this approach.

In 1979, during my first watch as
Section secretary, the leading case
was Steelworkers v. Weber, which
held that affirmative action of a
limited scope was permitted under
Title VII of the Civil Rights Act. Jus-
tice Brennan wrote a contextualist
opinion, saying that Congress
could not have intended to prohib-
it race-based distinctions that are
aimed at ending the vestiges of em-
ployment discrimination. Justice
Rehnquist, for the dissenting textu-
alists, said the statute could not
have more clearly prohibited affir-
mative action as a form of discrimi-
nation based on race. The Court

Donning and Doffing—Preview of the Court’s Approach to Statutes?
By Robert J. Rabin

continued on page 10
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Lawyer, Mentor, Leader: The Section Remembers Butch Powell
By Mark Risk

CCharles A. “Butch” Powell III, an 
Alabama management lawyer who
led the Section and mentored a
generation of its leaders, died in
Birmingham this spring at age 65.

Powell served as chair of the
Section in 1994–95 and took a wide
array of key leadership positions
within the Section and the ABA.

He chaired the Committee on the
Development of the Law Under the
National Labor Relations Act (DLL
Committee), edited the second and
third editions of The Developing
Labor Law treatise and served on
both the ABA Board of Governors
and the House of Delegates. Powell
was a charter fellow and former
president of the College of Labor and
Employment Lawyers and a fellow of
the American Bar Foundation.

“The Section was his family,”
said Ken Young of Nelson, Mullins,
Riley & Scarborough, in Greenville,
South Carolina, current Section 
delegate to the ABA House of 
Delegates. “Nothing gave him more
pleasure than to bring someone
into the Section, introduce them
around, and then follow up—oh, he
could follow up—to make sure they
were attending the right meetings,
social events and otherwise getting
the many benefits of the Section.”

Powell was recognized as the
driving force behind the DLL Com-
mittee in its formative years, said
John Neighbours of Baker & Daniels
in Indianapolis, “because he stood
above nearly all of the rest intellec-
tually in his knowledge of the 
National Labor Relations Act and
his interpretative powers. When
Butch spoke during our committee
meeting, all listened because of the
extraordinary respect each of us
had for his scholarship.”

At the time of his death, Powell
was a senior partner at the Birm-
ingham firm Johnston Barton Proc-
tor & Powell, where he had chaired
the labor and employment practice
group and served on the firm’s ex-
ecutive committee. Powell’s labor
and employment boutique Powell
& Frederick joined Johnston Barton
in 1998. His experience ranged
widely over the labor and employ-

ment disciplines, including wage
and hour law, labor law, employ-
ment discrimination, employee
benefits, and affirmative action.

He was admitted to the bar of
the U.S. Supreme Court and six 
federal circuits and practiced 
extensively before the National
Labor Relations Board, Depart-
ment of Labor, Equal Employment

Opportunity Commission, and
other federal and state agencies.

Powell earned a reputation as a
formidable lawyer for management.
“He was on virtually every list of the
top labor and employment lawyers
in the country,” said former Section
Chair Jana Howard Carey, in a eulo-
gy delivered at Powell’s funeral. “He
generally came out a winner in
most of his cases, but you could
count on him to be completely 
ethical and professional.”

Members of the Section remem-
ber Powell for his rich southern ac-
cent, concern for others, broad intel-
lectual interests, and playful spirit
behind a sometimes gruff exterior.

“Butch was a master at finding a
way to inject some fun into most 
of his work,” said Carey. When he
edited The Developing Labor Law, he
arranged for the editorial meetings
to be held “close to a fishing hole or a
beach,” and saw that plenty of down-
time was reserved for fishing jaunts,
which he always carefully arranged.”

Carey recalled that Powell had to
leave during one of those meetings to
attend a black-tie dinner for his law
firm. Powell arranged for a friend with
a helicopter to fly in and pick him up
on the beach. “A few hours later, he
strolled off the copter, still in black tie,
to return to the editing job.”

As Section chair, Powell aban-
doned the practice of separate

caucuses for management and
union side members of the Section
Council, forcing members to ex-
press their views on issues in front
of the entire Council. Carey said
that this approach brought about
agreement on issues thought to be
controversial. “Butch was proba-
bly the only person who could
have pulled this off, because he
was trusted by many close friends
on all sides of disputes,” she said.

“He was a very focused strategist
and negotiator, but that focus was
both amplified and softened by the
broad interests and probing mind of
a philosopher at heart. Butch really
studied literature, history, religion,
philosophy, art, and architecture
and loved to discuss it all.”

“He sometimes gave the impres-
sion that he stood somewhat to
the right of Genghis Khan,” Carey
said. “But Butch was an extraordi-
narily fair-minded person, and a
very strong advocate for equality
of treatment for people of all sexes,

races, and walks of life.”
“Butch’s commitment to the 

Section is well known,” said Jennifer
Swain, his partner at Johnston 
Barton, “and that was something
he passed down to those of us who
worked for him. He encouraged me
to attend a midwinter meeting my
first year out of law school—and
every year since. He did the same
thing with everyone in our prac-
tice group.”

Swain joined Powell & Frederick
in 1995 as her first job out of Notre
Dame Law School. She recalls Powell
suggesting that she start work
shortly after graduation and take
only a week’s vacation after taking
the Alabama bar exam. “I took a
week off before the bar exam and a
week’s vacation after the exam. This
was my first insight into Butch’s
opinion on the work ethic. He al-
ways put the needs of the client first
and taught those of us who worked
for him to do the same.”

“He was a treasure as a friend
and as a mentor,” said Swain. “We
spent many hours discussing poli-
tics, history, religion, and, of
course, the latest gossip.”

“In the 20-plus years I have
known him, Butch alternated be-
tween intimidating me and mentor-
ing me,” recalled Section Chair-
Elect Patricia Costello Slovak of
Schiff Hardin LLP in Chicago.
“Sometimes it seemed as if his ‘larg-
er than life’ persona and incredible
intellect left no room for others at
the party. But then he would call
and I’d hear that inimitable Alaba-
ma drawl on the line saying, “So,
did you hear the one about. . . ?”

In addition to his activities in
the Section, Powell was a founding
member of the American Employ-
ment Law Council and a member
of the Labor and Employment Sec-
tion of the Alabama State Bar, the
Industrial Relations Research As-
sociation, the Council of Railroad
and Airline Labor Lawyers, and the
National Conference of Coal
Lawyers. An Eagle Scout, Powell
was a graduate of Birmingham-
Southern College and Duke Univer-
sity School of Law. ■
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Section News

Section Establishes Federal Labor and Employment Attorney of the Year Award

The Section has established the
Federal Labor and Employment 
Attorney of the Year Award to 
recognize a federal government 
attorney whose professional
achievements exemplify significant
achievement in labor and employ-
ment law.

The award is intended to give
the Section and its members the
opportunity to acknowledge the
crucial role of career federal gov-
ernment attorneys in enforcing 
the federal laws and regulations
governing labor and employment
relationships, work that is often 

insufficiently
recognized.

All federal
attorneys ac-
tive in the field
of labor and
employment
law will be eli-

gible for consideration for the
award, including, but not limited
to, those with the Department of
Justice, Department of Labor,
Equal Employment Opportunity
Commission, Federal Labor Rela-
tions Authority, Merit Systems
Protection Board, Pension Benefit

Guaranty Corporation, and the
National Labor Relations Board.

Nominations may be submitted
by any person. Self-nominations
are not permitted. Appropriate
nomination forms will be made
available for submission to the 
Selection Committee of the Section’s
Administrative Committee on 
Outreach to Government Lawyers.

Recipients of the award will be
honored by the Section at an
award ceremony held during the
ABA Annual Meeting and, there-
after, recognized during such
events as the Section’s Annual

6 www.abanet.org/labor

Writing 
Opportunity:
Elkouri, Elkouri
and You!
The Section’s Alternative
Dispute Resolution Commit-
tee seeks volunteers to 
contribute to the first sup-
plement of the classic text
Elkouri & Elkouri, How Arbi-
tration Works, 6th ed. The
work will involve the update
of one or more topics in the
book with references to any
arbitration awards, judicial
decisions, legislation admin-
istrative regulations, and
significant articles in profes-
sional journals issued since
2002. Submissions are due
by September 1, 2006. 
Professor Alan Ruben is 
serving as editor in chief of
the project. If you are inter-
ested in contributing, contact
Alan directly at
alan.ruben@law.csuohio.edu.

All Section program information, 

including names of confirmed speakers

and registration information, is on the

Section website at www.abanet.org/labor.

ABA 
Annual Meeting

Honolulu, HI
August 5–8

The Section’s program begins on
Saturday, August 5, with a series
of Basics programs aimed at
lawyers seeking an introduction to
certain areas of law, including the
Employment Retirement Income
Security Act (ERISA), the Family
and Medical Leave Act, the Fair
Labor Standards Act, covenants
not to compete, and mediation.

Sunday, August 6, is a full day
of presentations and panels,
including updates in both arbitra-
tion and class actions, an analysis
of current activities in Congress,
and in-person meetings with the
members of the National Labor
Relations Board and with the
board’s General Counsel. Sunday
also includes an in-depth program
on the “current turmoil” in the
employee benefits system,
cosponsored with the Joint
Committee on Employee Benefits.

Sunday also includes a series
of three programs cosponsored
with the Section of International

Law on the rapidly emerging area of
cross-border employment law, includ-
ing both cross-border transactions
and dispute resolution. The day’s
events close with a series of presen-
tations by the Section’s committees. 

The program on Monday, August
7, begins with the annual presenta-
tion by the Section secretary, this
year Professor Robert Rabin of
Syracuse University, reviewing the
actions by the U.S. Supreme Court
relating to labor and employment law.
Professor Rabin is familiar to Section
members as the long-time editor of
The Labor Lawyer, the Section’s
scholarly journal. The Monday program
also includes an update of ERISA
cases, a simulation of a Sarbanes-
Oxley whistle-blower proceeding
including a hearing before a Depart-
ment of Labor administrative law
judge, and a panel on trial tactics
and techniques.

Programs on Tuesday, August 8,
will consider ethical issues in alterna-
tive dispute resolution, litigation of W

employee misclassification cases,
labor and employment issues
related to Hurricanes Katrina,
Rita, and Wilma, and the pension
crisis and the Pension Benefit
Guaranty Corporation.

The Annual Meeting provides
an outstanding opportunity to
meet labor and employment prac-
titioners from around the country
in a more relaxed setting. Check
the ABA website at www.abanet.
org/annual/2006 for sightseeing
and recreational opportunities.
Take a couple of extra days and
bring your family.

W

“Salute to Government Lawyers”
and at the midwinter meetings of 
Section committees.

The nomination form is avail-
able on the Section website at
www.abanet.org/labor. ■
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enforcing the designation and no-
tice requirements may be permissi-
ble. Since Ragsdale, courts have re-
peatedly applied equitable estoppel
principles to hold that an employ-
er’s failure to designate leaves pre-
cludes it from contending that leave
of absence rights expired. The
courts have been receptive to such
arguments even in cases when em-
ployees have been out of work for
well over the 12-week limit on FMLA
leave. Therefore, despite Ragsdale,
an employer’s failure to comply
with the designation requirement
can still lead to what is, in effect, an
extension of the FMLA leave period.

Another developing area con-
cerns the analytical framework for
litigating FMLA cases. Some early
cases treated any FMLA case as es-
sentially a discrimination case, ap-
plying the familiar McDonnell Dou-
glas three-stage burden-shifting
framework regardless of whether
an employee claimed a denial of re-
instatement following a leave or re-
taliation for taking leave.

As the law in the area has devel-
oped, courts have refined the
analysis. For example, in Diaz v.
Fort Wayne Foundry, 131 F.3d 711
(7th Cir. 1997), the Seventh Circuit
held that the McDonnell Douglas

Federal Labor Standards Legislation Committee Issues Family and Medical Leave Act Treatise
In the 13 years since enactment of
the Family and Medical Leave Act
(FMLA), the development of the
law applying the act has under-
gone twists and turns. For exam-
ple, the U.S. Supreme Court held in
Ragsdale v. Wolverine World Wide,
Inc., 535 U.S. 81 (2002), that an em-
ployer’s failure to comply with the
individualized notice and designa-
tion requirements would not auto-
matically delay the running of the
12-week FMLA period. Courts have
subsequently, however, found rea-
sons that an employer’s failure to
comply with its FMLA obligations
effectively extended FMLA leaves
beyond the statutory standard. In
addition, courts have evolved in
their approaches to applying to
FMLA cases the traditional dis-
crimination framework set forth in
McDonnell Douglas Corp. v. Green,
411 U.S. 792 (1973). 

These are just two of the many
subjects addressed in the Section’s
latest treatise, The Family and Med-
ical Leave Act, written by members
of the Federal Labor Standards
Legislation (FLSL) Committee and
published by BNA Books. The trea-
tise, the most comprehensive re-
source ever published concerning
the FMLA, is available at a substan-

tial discount to Section members
(see page 11).

Ragsdale addressed what was, at
that time, one of the most contro-
versial issues under the FMLA—
whether the Department of Labor
acted within its authority in promul-
gating regulations that had the ef-
fect of automatically extending the
length of an employee’s FMLA leave
if the employer did not provide
timely notice designating the leave
as FMLA leave. The Ragsdale Court
held that this provision was beyond
the authority of the Secretary of
Labor but expressly left open the
question of whether other means of
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burden-shifting approach had no
application to FMLA claims involv-
ing denials of substantive rights.
Many courts then began distin-
guishing between claims involving
denials of substantive rights, to
which McDonnell Douglas would
not apply, and claims that employ-
ees were treated negatively be-
cause of their use of FMLA leave,
to which McDonnell Douglas would
continue to apply. However, in
Bachelder v. America West Airlines,
Inc., 259 F.3d 1112 (9th Cir. 2001),
the court held that treating the use
of FMLA leave as a negative factor
in employment was a violation of
substantive rights, rendering Mc-
Donnell Douglas inapplicable.
Since Bachelder, courts have dif-
fered about whether McDonnell
Douglas is inapplicable to all “nega-
tive factor” cases.

These and other issues are ex-
plored in depth in The Family and
Medical Leave Act treatise. Mem-
bers of the FLSL Committee are al-
ready working on the supplement
to the recently issued main volume.

The FLSL Committee welcomes
new members. Further information
about the committee is available
on the Section website at
www.abanet.org/labor. ■

Nominations Invited for Section Leadership Positions
Article 6 of the By-Laws of the Section of Labor and Employment Law 
provides that the election of Section officers and Council members shall
take place each year at the ABA Annual Meeting. It further provides for
the establishment of a Nominating Committee to make nominations for
open positions in the leadership of the Section.

This year’s elections will take place August 8, 2006, at the Annual
Meeting in Honolulu, Hawaii. Nominations will be made for each of the
following open positions:

■ Chair-Elect
■ Vice-Chair
■ Secretary-Elect
■ Section Delegate to the House of Delegates
■ Section Governance Liaison
■ Employer Council Member
■ Union and Employee Council Member
■ Employee Council Member
■ Member-at-Large Council Member

Members of the Section may submit nominations for any of these 
positions to any member of the Nominating Committee. The Section
members listed below have been appointed to serve as the Nominating
Committee for 2006:

■ James N. Adler, Chair of the Nominating Committee 
James N. Adler Arbitration & Mediation (adleradr.com)
1034 Selby Avenue
Los Angeles, CA 90024-3106 
jadler@adleradr.com

■ Denise Clark
HEREIU Welfare Trust Fund
771 North Commons Drive
Aurora, IL 60504 
dmclark@hereiufund.com

■ Judith Sadler
Sadler & Sykes, LLP
2200 Post Oak Boulevard 
Houston, TX 77056 
jsadler@sadlersykes.com
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EEmployment lawyers no doubt are
familiar with statistics showing the
explosive growth in employment
discrimination lawsuits. The num-
ber of federal lawsuits filed tripled
from some 8,000 in 1989 to almost
24,000 in 1998. A group of legal
scholars and social scientists has
launched a series of empirical
studies to explain trends in em-
ployment discrimination and its
treatment in law.

In a new publication, The Hand-
book of Employment Discrimination
Research (Springer 2005), editors
Laura Beth Nielsen and I, both re-
searchers at the American Bar
Foundation and Northwestern Uni-
versity, have brought together lead-
ing scholars in the fields of law, eco-
nomics, sociology, and psychology
to report the latest research devel-
opments in this burgeoning field. 

The authors have focused on
questions including the prevalence
of employment discrimination after
more than 40 years of civil rights
law enforcement, the shape dis-
crimination takes in the workplace,
and whether discrimination contin-
ues to play a role in inequalities we
observe between traditionally un-
derprivileged groups (minorities,
women, the disabled) and tradition-
ally privileged groups. The findings
from these distinguished scholars
may well shape legal and policy de-
bates in the years to come.

Several chapters in the volume
document that workplace discrimi-
nation persists, although it seems
to have taken on more subtle
forms. Evidence of this phenome-
non came from psychologists such
as Susan Fiske, a Princeton Univer-

sity professor, who gained recogni-
tion for her role in writing an amicus
brief on behalf of the American
Psychological Association in Price-
Waterhouse v. Hopkins. Fiske re-
viewed extensive research litera-
ture showing that most people
reveal unconscious and unexam-
ined biases that will lead to discrim-
inatory decision making in employ-
ing organizations unless checked
by education, economic incentives,
or constructive interactions among
diverse groups within the work-
place. Only a small percentage of in-
dividuals reveals the kind of blatant
group bias that might lead to hate
speech, aggression, or harassment
in the workplace.

Other evidence of subtle dis-
crimination came from Yale
lawyer-economist Ian Ayres, who
reviewed results from new studies

of racial discrimination in car
sales. Data on consummated car
sales reveal that blacks pay more
than whites, findings that support
results of audit studies in which
black and white testers entered
into negotiations for car purchas-
es. Racial differentials in sales
price are significantly reduced
through Internet sales, a pattern
that Ayres argues is significant be-
cause it suggests that race has an
effect independent of the kinds of
bargaining strategies blacks and
whites use.

In the face of this evidence of
continuing but more subtle forms
of workplace discrimination, what
do we make of the dramatic rise in
the number of lawsuits and what
are the implications for legal and
policy responses? Yale lawyer-

economist John Donohue and Uni-
versity of Connecticut economist
Peter Siegelman, who authored
path-breaking work to explain
trends in the filing of discrimina-
tion lawsuits in the 1970s and
1980s, update their analysis for the
1990s. Donohue and Siegelman’s
earlier work found that the best
predictor of filing rates was the un-
employment rate: when unemploy-
ment was high, filing rates went
up; when unemployment declined,
filing rates went down.

This model no longer worked in
the 1990s, when filing rates rose
despite sustained economic
growth and low unemployment
rates. The authors suggest that the
increased filing rates in the 1990s
are attributable to new incentives
for litigation contained in the Civil
Rights Act of 1991 coupled with
the growing sensitivity of workers
to “dignitary” as opposed to “eco-
nomic” injuries.

Taking account of research re-
garding the subtle character of dis-
crimination in contemporary work-
places, Columbia law professor
Susan Sturm suggests that employ-
ment law should move from litiga-
tion-centered to organizational
problem solving. She calls on
courts to encourage this kind of 
behavior by employers.

University of California law pro-
fessor Lauren Edelman argues that
courts have begun to explicitly rec-
ognize new attempts by employers
to remedy discrimination inside
their organizations, which in turn
has the effect of further encourag-
ing employers to adopt personnel
policies that will limit future liability.
While this progressive process
could lead to the adoption of more
vigorous equal employment pro-
tections in the workplace, Edelman
is less sanguine. She warns that
courts may be excusing employers
from liability without seriously ex-
amining how these employment
systems actually work.

William Bielby, professor of so-
ciology at the University of Penn-
sylvania, includes an excerpt from

his expert report in Dukes v. Wal-
Mart, which played a role in the
district court opinion to certify the
largest class of plaintiffs in an
American discrimination case. His
expert report lays out a state-of-
the-art summary of the combina-
tion of statistical evidence and evi-
dence of subjectivity in the
Wal-Mart personnel system that
led Bielby to conclude that Wal-
Mart engaged in discrimination
against women employees.

Laura Beth Nielsen and I pres-
ent our own interpretation of the
apparent rise of litigation filings,
concluding that despite increased
numbers of lawsuits, there still is
only a small portion of potential
claimants who actually file suit.

We reached that conclusion by
examining how filing rates com-
pare to reports of the incidence of
workplace discrimination. This an-
alytic exercise is only possible for
African-American workers, for
whom we have (a) some basis for
estimates of the number of dis-
crimination lawsuits filed based on
race, (b) census data on numbers
of full-time African-American work-
ers, and (c) survey estimates of
what proportion of this group have
experienced discrimination in the
workplace in the last year.

There are approximately 12 mil-
lion full-time African-American
workers, some 28 percent of whom
are estimated to have experienced
workplace discrimination based
on race in the last year. During that
time, only 28,912 individuals—or
less than 1 percent of potential
claimants—filed race complaints
with the Equal Employment Op-
portunity Commission (EEOC). Of
this group, about one-quarter of
claimants received some kind of fa-
vorable outcome, either from the
EEOC or through litigation. Thus,
0.23 percent (less than one-quarter
of 1 percent) of potential grievants
receive individual benefit from the
EEOC or litigation.

Given these numbers, if the
number of potential claimants who
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New Empirical Studies Probe Employment Discrimination Law
By Robert L. Nelson

The Handbook of Employment Discrimination Research
(2005) is available for purchase at a discount at the ABA Web
Store at www.ababooks.com. For information on research
from the American Bar Foundation, on discrimination law and
other topics, visit www.abf-sociolegal.org.

continued on page 10

 L&E law_SPR06  5/23/06  1:44 PM  Page 8



Spring 2006   Labor and Employment Law  9www.abanet.org/labor

1982 to 1985. The impact on the
common law of wrongful discharge
was dramatic. Within three years
of Gates I, the Montana Supreme
Court had defined the covenant
so broadly that it incorporated
many theories of wrongful dis-
charge. In a second decision in the
Gates case, the court made puni-
tive damages available in implied
covenant cases.

The available damages meant
that even low-wage employees
could receive substantial recover-
ies. For example, in a 1986 case,
an assistant bank manager re-
ceived an award of $1.3 million in
punitive damages, $100,000 for
emotional distress, and $93,000 
in economic losses. Discharged
employees had strong economic
incentives for filing suit.

So did their attorneys. Although
not every suit would yield a mil-
lion-dollar award, the record sug-
gests that large recoveries were
frequent enough to make it worth-
while to file wrongful discharge
claims.

From the employer’s perspec-
tive, however, virtually every dis-
charge brought potential costs.
Even when they prevailed in
court, employers footed the bill
for their legal defense. Every
wrongful discharge claim was
thus a sure loss, with the only
question being how much the em-
ployer would lose.

By the late 1980s, both plain-
tiffs and defendants had com-
plaints about the state of Mon-
tana’s wrongful discharge law.
While successful plaintiffs could
obtain large awards, it was diffi-
cult to predict which cases
would be successful. As with in-
dustrial accident litigation in the
early 20th century, when some
plaintiffs won large awards but
many received nothing, the lot-
tery-like character of wrongful
discharge law offered a chance
for both groups to benefit from a
compromise. Defendants wanted
to limit the damage awards;
plaintiffs wanted more assured
compensation. The only group
that stood to suffer from such a

Montana 
continued from page 1

quid pro quo was the plaintiff
bar, which would lose its share 
of the large awards won by a mi-
nority of plaintiffs if damages
were capped.

Creating the WDEA in the
Lower House
In 1987, the Montana Association
of Defense Counsel (MADC),
backed by the broader, tort-re-
form-oriented Montana Liability
Coalition, proposed the WDEA,
stressing the importance of clari-
fying the standard for wrongful
discharge suits.

The bill eliminated common
law causes of action for wrongful
discharge as well as all dis-
charge-related tort claims. It al-
lowed wrongful discharge claims
only (1) when employees were
discharged for refusing to violate
public policy or for reporting a
violation of public policy and (2)
when employees were discharged
without good cause and had
worked for an employer for at
least 1,000 hours each year for at
least five consecutive years 
immediately preceding the dis-
charge. (Employment discrimina-
tion claims under the Montana
Human Rights Act and Title VII
were exempted from the statutory
scheme.) The bill capped dam-
ages at two years of lost wages,
less interim earnings and unem-
ployment compensation insur-
ance payments, implicitly 
disallowing punitive damages. 
Finally, the proposal created in-
centives for arbitration by grant-
ing attorney fees to a prevailing
party whose offer of arbitration
was rejected by the other side.
With some minor changes (ex-
panding back pay and lowering
the employment threshold), the
legislation passed the lower
house 73–27.

The bill’s passage outraged the
plaintiff bar. Bozeman plaintiff’s
attorney Mike Cok told the Boze-
man Chronicle: “This is back to
the days of slavery. You’re an em-
ployer’s property—bought and
sold and used up.” The bill’s wide
support in the House “shock[ed]
the hell” out of the bill’s oppo-
nents. As the backlash grew, even
the bill’s sponsor conceded that it
might be “a little harsher than it

should be.” Opponents thus held
out some hope for change in the
state Senate.

The State Senate’s Version of
the WDEA
Concerted efforts were made to
amend the bill in the state Senate.
Both Rep. Gary Spaeth, the bill’s
House sponsor, working with the
MADC, and an ad hoc committee of
six lawyers, including both plaintiff
and defense counsel, proposed
modifications. However, the Senate
subcommittee marking up the bill
rejected or significantly altered
most of the more important ones,
generally favoring versions less fa-
vorable to potential plaintiffs.

For example, the House-passed
bill defined “good cause” as “rea-
sonable, job-related grounds for
dismissal based on a failure to satis-
factorily perform job duties or dis-
ruption of the employer’s opera-
tion.” The ad hoc committee
proposed changing the definition to
include notions of “fair and honest
cause or reason regulated by good
faith.” The ad hoc committee ar-
gued that this language would “pro-

PAID ad

Miller Nash LLP

vide the courts with a strict defini-
tion of ‘good cause,’” which “had
been recognized by both courts
and arbitrators for many years.”
Since this language would have de-
feated a primary purpose of the leg-
islation by re-importing “good faith”
into wrongful discharge cases, the
Senate subcommittee rejected the
proposal, instead adding language
that emphasized the need for the
courts to protect managers’ discre-
tion in considering good cause.

Some changes in the bill came
through agreement. For example,
the ad hoc committee proposed
eliminating the restriction of good
cause claims to full-time employ-
ees with at least three years’ em-
ployment with the employer and
providing a claim for employees
discharged without good cause
who had completed the employ-
ers’ probationary period. With the
approval of both the defense and
plaintiff bars, the Senate Judiciary
Subcommittee accepted this
amendment.

Perhaps the most controversial
changes concerned the ad hoc
committee’s attempts to expand
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Employment Discrimination 
continued from page 8

Donning and Doffing 
continued from page 4

took formal action rose from the
current level of 1 percent to 2 or 3
percent, the numbers of filings
would double and triple according-
ly. Our analysis thus offers a plausi-
ble explanation for the recent rise
in the number of lawsuits. It also
suggests that, contrary to images
of a highly litigious plaintiffs’ com-
munity, only a small number of po-
tential plaintiffs ever enter the for-
mal regulatory or legal system.

The reluctance of potential
plaintiffs to complain about dis-
crimination may be rooted in part
in the fear that complaining par-
ties will become the object of
scorn by managers and fellow em-
ployees. Psychologists Brenda
Major and Cheryl Kaiser report 
results from several psychological
experiments showing that even 
in cases with clear evidence of 
biased personnel decisions, sub-
jects tend to find fault with the
victim of discrimination.

In addition to raising questions
about how the system of antidis-
crimination law in fact operates,
some scholars urge that policy-
makers examine other avenues for
combating inequality in American
society, even though these are not

mutually exclusive from well-func-
tioning antidiscrimination laws.
For example, Nobel prize–winning
economist and ABF researcher
James Heckman and coauthors 
analyzed the degree to which in-
come and employment differen-
tials for African-Americans com-
pared to other groups can be
attributed to discrimination in the
labor market or other explana-
tions. Heckman presents sobering
data that these differentials are
tied to early childhood differences
across racial groups. He suggests,
therefore, that policy interventions
should aim at inequalities in these
life stages and that these efforts
may prove more effective in clos-
ing economic gaps between privi-
leged and unprivileged groups
than antidiscrimination law.

Empirical research of the kind
summarized here already is mak-
ing a contribution to antidiscrimi-
nation law and policy, but more re-
search is needed.   ■

Robert L. Nelson (rnelson@abfn.org)
is director of the American Bar Foun-
dation and professor of sociology and
law at Northwestern University in
Chicago.

the damages available under the
WDEA. It proposed eliminating the
cap entirely for public policy
claims and for those who were
members of the age-protected em-
ployees under federal or state an-
tidiscrimination law (e.g., those 40
or older) and had been employed
for ten or more years; allowing
punitive damages where there was
“clear and convincing evidence”
that the employer engaged in actu-
al fraud or actual malice in the dis-
charge; and stating that “general
damages shall be as otherwise al-
lowed by law.”

The Senate Judiciary Subcom-
mittee rejected the elimination of
the cap and the addition of the
“general damages” language, both
of which it saw as defeating the goal
of limiting damages. However, it ac-
cepted the explicit recognition of
punitive damages. While this ap-
pears to expand the damages avail-
able, the subcommittee may have
seen the combination of the “clear
and convincing” standard with the
requirement of “actual fraud or ac-
tual malice” as a limit on the court’s
possible interpretation of statutory
silence on punitive damages.

The WDEA
Each of these changes alone would
have been significant; together
they represented a fundamental re-
making of the law of wrongful dis-
charge. The compensatory and
punitive damages provisions pro-
vided the quid for the good cause
quo. The cap on damages meant
that employers no longer faced the
potential of a ruinous award. The
set-off for earnings in the ex-em-
ployee’s new job cut potential
damage awards significantly.

The arbitration provisions of-
fered an alternative means of han-
dling cases. Given that the dam-
ages were now restricted to an
amount readily calculable and the
bar was lowered for the employee
to prevail, there was hope that the
arbitration provisions would re-
duce attorney fees.

The statute’s constitutionality
under the Montana Constitution
was promptly challenged in a
wrongful discharge action. The case
came to the Montana Supreme
Court in 1989, in the midst of a
long-running struggle between the

court and the state legislature over
broader issues of tort reform and
the role of the judiciary. A sharply
divided court upheld the statute in
Meech v. Hillhaven West, Inc. The
Montana Legislature has since tin-
kered with the WDEA, but the fea-
tures described above remain
largely unaltered.

In 2001, the legislature eliminat-
ed the codified at-will rule, in re-
sponse to the Montana Supreme
Court’s holding that the WDEA had
implicitly repealed it. The legisla-
ture created a presumptive proba-
tionary period of six months, be-
cause simply eliminating the at-will
provision could be construed as
making employees permanent
from the first day they were hired
in workplaces with no formal pro-
bationary periods.

Will the WDEA Spread?
Might Montana export the WDEA to
other states? In the immediate after-
math of the Meech decision, Mon-
tana press accounts of the decision
and a group of amici from California
speculated on the possibility that
other states might follow Montana’s
lead. In fact, the only state to ad-
dress the issues covered by the
WDEA took the opposite approach.
In 1996, Arizona adopted the Em-
ployment Protection Act, which
reaffirmed that state’s at-will rule.

Perhaps more likely is that the
Montana Supreme Court will strike
the WDEA in a future case. After
Meech, the court examined a num-
ber of other statutes under the
same constitutional provision
under which the WDEA was chal-
lenged. In every other case, the
statutes were struck down. Since
then, however, the Montana
Supreme Court’s membership has
shifted, and the court has become
somewhat less inclined toward ju-
dicial activism. Should its member-
ship shift again, however, it is not
difficult to imagine that a future
court could revisit Meech and
reach a different result.   ■

Andrew P. Morriss (andrew.morriss
@case.edu) is a law professor at Case
Western Reserve University in Cleve-
land. This article is adapted from his
chapter in Employment Law Stories, 
Estreicher and Lester eds., Foundation
Press (forthcoming).

was bitterly divided on its ap-
proach to statutory interpretation.

In IBP there is not a whisper of
disagreement about the proper
technique of statutory interpreta-
tion. The oral argument reveals a
group of skilled judges all applying
the same tools of statutory exege-
sis. True, there wasn’t much to go
on beyond the statutory language
and some regulations. However,
the employers made a policy argu-
ment that Congress enacted the
Portal-to-Portal Act to prevent a
runaway escalation of the paid
workday, and that the limitations
on compensable time should
therefore be read broadly. The jus-
tices suggested instead that em-
ployers could avoid additional
paid time by designing their work-

places more efficiently.
IBP doesn’t necessarily mean

that the division in the Court’s tech-
nique for dealing with statutes is
healed. However, it is reassuring
that the justices were all on the
same page in analyzing and apply-
ing the statutory provisions. This
may mean that both camps take a
pragmatic approach to statutory in-
terpretation and view the statutory
language as the central part of the
inquiry but are willing to look at
whatever other guides help them
discern congressional intent. ■

Robert J. Rabin (rjrabin@law.syr.edu)
is a professor at Syracuse University
College of Law in Syracuse, New
York, secretary of the Section, and
editor of The Labor Lawyer.
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2005 Cumulative Supplement
Order #1509-ABALE
List Price:$175.00/Section Member Price:$70.00

The Family and Medical Leave Act NEW!
Order #1290-ABALE
List Price:$345.00/Section Member Price:$258.75

How ADR Works 
Order #1253-ABALE
List Price:$155.00/Section Member Price:$116.25

How to Take a Case Before the NLRB,7th Edition
Order #1183-ABALE
List Price:$385.00/Section Member Price:$288.75

2005 Cumulative Supplement
Order #1538-ABALE
List Price:$215.00/Section Member Price:$86.00

International Labor and Employment Laws, Volume I, 2nd Edition
Order #1390-ABALE
List Price:$400.00/Section Member Price:$300.00  

2005 Cumulative Supplement
Order #1510-ABALE
List Price:$145.00/Section Member Price:$58.00  

International Labor and Employment Laws, Volume II, 2nd Edition
Order #1451-ABALE
List Price:$445.00/Section Member Price:$333.75  

2005 Supplement
Order #1500-ABALE
List Price:$145.00/Section Member Price:$58.00

Labor Arbitration:Cases and Materials for Advocates
Order #1036-ABALE
List Price:$45.00/Section Member Price:$36.00

Labor Arbitration: A Practical Guide for Advocates
Order #0635-ABALE
List Price:$55.00/Section Member Price:$44.00

Labor Arbitrator Development: A Handbook
Order #0430-ABALE
List Price:$55.00/Section Member Price:$44.00

Labor Union Law and Regulation
Order #1352-ABALE
List Price:$225.00/Section Member Price:$168.75

2005 Supplement
Order #1454-ABALE
List Price:$165.00/Section Member Price:$66.00

Occupational Safety and Health Law,2nd Edition
Order #1239-ABALE
List Price:$265.00/Section Member Price:$198.75

2004 Supplement
Order #1425-ABALE
List Price:$155.00/Section Member Price:$62.00

The Railway Labor Act,2nd Edition  NEW!
Order #1323-ABALE
List Price:$425.00/Section Member Price:$318.75

Tortious Interference in the Employment Context: A State-by-State Survey
Order #1431-ABALE
List Price:$315.00/Section Member Price:$236.25

2006 Supplement NEW!
Order #1558-ABALE 
List Price:$175.00/Section Member Price:$70.00 

Trade Secrets: A State-by-State Survey,2nd Edition
Order #1405-ABALE
List Price:$315.00/Section Member Price:$236.25

2005 Cumulative Supplement
Order #1530-ABALE
List Price:$225.00/Section Member Price:$90.00

Wage and Hour Laws: A State-by-State Survey
Order #1397-ABALE
List Price:$325.00/Section Member Price:$243.75

2005 Supplement
Order #1499-ABALE
List Price:$185.00/Section Member Price:$74.00

*Employee Benefits Law is available electronically as part of BNA’s 
Benefits Practice Center. Call 1-800-372-1033 for more information.
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INSIDE SPRING 2006

1 “CAUSE” IN MONTANA

2 ANNUAL MEETING PROGRAM

3 ANDREW STERN

4 DONNING & DOFFING

5 REMEMBERING BUTCH POWELL

6 SECTION NEWS

7 NEW FMLA TREATISE

8 DISCRIMINATION RESEARCH

Section of Labor and Employment Law
American Bar Association
321 North Clark Street
Chicago, Illinois 60610

NONPROFIT 
ORGANIZATION
U.S. POSTAGE

PAID
AMERICAN BAR
ASSOCIATION

Calendar of Events
2006

For more information on any of these
events, please contact the Section 
office at 312/988-5813 or check 
the Calendar of Events page at www.
abanet.org/labor/calendar.html.

January 25–27
State & Local Government
Bargaining & Employment Law
Committee Midwinter Meeting
Fairmont Mayakoba
Riviera Maya, Mexico

February 7–10
Employee Benefits Committee
Midwinter Meeting
Westin Mission Hills Resort
Rancho Mirage, California

February 11–14
ADR in Labor & Employment Law
Committee Midwinter Meeting
Naples Grande Resort & Club
Naples, Florida

February 17–19
Ethics & Professional Responsibility
Committee Midwinter Meeting
Las Brisas Las Hadas
Manzanillo, Mexico

February 21–23
Federal Labor Standards Legislation
Committee Midwinter Meeting
Las Brisas Las Hadas
Manzanillo, Mexico

February 27–March 2
Occupational Safety & Health Law
Committee Midwinter Meeting
Naples Grande Resort & Club
Naples, Florida

February 27–March 2
Workers’ Compensation
Committee Midwinter Meeting
Naples Grande Resort & Club
Naples, Florida

March 4–7
Development of the Law Under
the NLRA Committee Midwinter
Meeting
Mauna Lani Bay Hotel
Kohala Coast, Hawaii

March 7–9
Railway & Airline Labor Law
Committee Midwinter Meeting
The Charleston Place
Charleston, South Carolina

March 7–10
Practice & Procedure 
Under the NLRA Committee
Midwinter Meeting
Mauna Lani Bay Hotel
Kohala Coast, Hawaii

March 21–24
2nd National Conference 
on Equal Employment
Opportunity Law
The Charleston Place
Charleston, South Carolina

March 27–31
Employment Rights &
Responsibilities Committee
Midwinter Meeting
Royal Sonesta Hotel
New Orleans, Louisiana

Register now! Section CLE programs.

ABA Annual Meeting, 
Honolulu, Hawaii, August 5–8 (see pages 2 & 6).

Labor
Employment 

Law
AND

2006 2007

g

June 7
Teleconference:
Hot Topics in Workplace
Harassment

June 16
The Basics: Fair Labor
Standards Act & Family and
Medical Leave Act
Oregon Convention Center
Portland, Oregon

June 22–23
National Conference for the
Minority Lawyer
The Westin Philadelphia Hotel
Philadelphia, Pennsylvania

August 5–8
ABA Annual Meeting
Hyatt Regency Waikiki 
Resort & Spa
Honolulu, Hawaii
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