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The Bush administration has
completed negotiation of the
U.S.–Central American Free Trade
Agreement (CAFTA), a multinational
agreement to eliminate tariffs be-
tween the United States and Cen-
tral American nations, and ad-
vised Congress of the president’s
intention to sign the treaty. Under
the Trade Act of 2002, the presi-
dent must provide Congress at
least 90 days’ notice of his inten-
tion to sign the treaty, after which
he can submit to Congress imple-
menting legislation. Under the
president’s “trade promotion au-
thority,” sometimes referred to as
“fast track,” Congress will then
have 60 legislative days to vote up
or down on CAFTA.

CAFTA represents an unprece-
dented opening up of markets in
the United States and Latin Ameri-
ca. The administration expects
that more than 80 percent of U.S.
exports of consumer and industri-
al products to Central America
will be duty-free immediately
upon approval of the agreement,
85 percent will be duty-free within
five years, and all remaining tariffs
will be eliminated within ten
years. Currently, CAFTA signato-
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some, it also raises questions
about labor policy generally and
workers’ rights in particular.

Notwithstanding CAFTA’s pre-
dicted economic benefits, a major
topic in the negotiations has been
the agreement’s impact on work-
ers in the participating countries.
Trade Representative Zoellick
contends that the agreement vig-
orously protects workers’ inter-
ests. “CAFTA fully meets the labor
objectives set out by Congress in
the Trade Promotion Act of 2002
and makes labor obligations a
part of the core text of the agree-
ment,” he said. Specifically, the
administration outlines “a three-
part cooperative approach” under
CAFTA to improve working condi-
tions. First, all signatories are re-
quired to enforce their own labor
laws. Second, Central American
countries will work to bring their
labor laws up to International
Labor Organization core labor
standards. Finally, CAFTA will
“build local capacity to improve
worker rights,” including training
programs, inspection systems,
and increased public awareness of
workers’ rights.
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ries are El Salvador, Guatemala,
Honduras, Nicaragua, Costa Rica,
and The Dominican Republic;
other countries can be added later.

The establishment of free trade
agreements (FTA) is a top priority
of the Bush administration’s eco-
nomic agenda. To that end, Con-
gress enacted the Trade Act of
2002, which authorizes the presi-
dent to negotiate such pacts on
behalf of the United States. Ac-
cording to the office of the United
States Trade Representative
Robert Zoellick, to date the United
States is actively pursuing or con-
cluding FTAs with numerous Cen-
tral American countries, Australia,
Morocco, and several southern
African countries. The administra-
tion also hopes to expand its glob-
al free trade vision through future
agreements with Bahrain and
Thailand.

FTA proponents argue that
deregulated commerce among na-
tions will open up new investment
opportunities and dramatically re-
duce tariffs and other trade barri-
ers. As recurrent opposition to
World Trade Organization meet-
ings suggests, however, while free
trade promises prosperity to continued on page 16

Clothing factories such as this one
in Tegucigalpa, Honduras, would be
among those affected by CAFTA.
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OOur Section continues to have an outstanding year, and now we have good
news from the ABA Midyear Meeting in San Antonio. The ABA Board of
Governors approved our request to grant priority legislative status to the
Civil Rights Tax Relief Act legislation. This means that the full legislative
and lobbying resources of the ABA will be available to help enact this leg-
islation. Additionally, we have agreed to cooperate with NELA to call on
and contact lawmakers to support this important legislation. There is also
good news with respect to the Ombuds Recommendation adopted by the
House of Delegates. We were successful in getting the original Recommen-
dation amended to exempt any issue arising under a collective bargaining

agreement or falling within the
purview of any federal, state, or
local labor or employment law,
rule, or regulation. The exemp-
tion may be waived only where
there is no collective bargaining
representative and the employ-
er specifically authorizes the
ombuds to act. Finally, the
House of Delegates approved
the Arbitrators Code of Ethics
consistent with the recommen-
dations of our Section.

Although we have done well
on major issues, major chal-
lenges lie ahead. In the coming
year, ABA governance will be re-
viewed, including the composi-

tion of the Board of Governors, the House of Delegates, and the Nominat-
ing Committee. At the present time, although the twenty-eight Sections,
such as ours, do most of the work and generate most of the activity within
the ABA, the Sections do not have fair representation within the Board of
Governors, House of Delegates, or Nominating Committee. Mitch Orpett,
the Chair of the Section Officers Conference, is committed to correcting
this imbalance and our Section is committed to supporting and assisting
in this effort.

The Midwinter meeting season is in full swing. Both Chair-Elect Howard
Shapiro and I are attending as many committee midwinter meetings as we
can. I continue to be impressed by the uniformly high quality of these
meetings and programs, the professionalism, enthusiasm, and camaraderie
of the attendees, and the difference all this can make to the profession and
ourselves. About a year ago, as Chair-Elect, I attended the Ethics Committee
midwinter meeting. After the program had ended for the day, I was sitting
on a terrace when one of the meeting attendees, Cynthia Nance, happened
to walk by. As we began to talk, she told me that she was an employee-ori-
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ented law school professor from Arkansas, and about how an employer
labor lawyer, Phil Lyons, had become her mentor, her friend, and an in-
valuable resource in her career development. Cynthia told me that our
Section needed to make a strong commitment to implementing mentoring
and diversity programs. Cynthia’s comments confirmed and reinforced my
commitment to establish our national mentoring program and our diversi-
ty program support fund. Now, one year later, national mentoring and our
diversity program support fund are realities. Phil Lyons made a difference
for Cynthia Nance. Cynthia made a difference to me and I believe our pro-
grams will make a difference for many others. 

In July 2003, Ray Wheeler, a longtime section member with Morrison and
Foerster, sent me an e-mail from Natalie Leonard about “how our law
school outreach actually made a difference.” Ray participated on one of
our panels that visited UC Hastings. Natalie, then a first-year student, at-
tended that program. Based on Ray’s advice, Natalie decided to consider a
career in labor and employment law, joined the Section, signed up for a
mentor, and accepted an offer for a summer clerkship at Morrison and 
Foerster. In her e-mail, Natalie told Ray, “I can’t thank you enough for that
advice”and “ I wanted to give you an example of the wonderful impact
your participation can have.” Ray Wheeler made a difference for Natalie
Leonard, just as the hundreds of Section members who have participated
in Law School Student Outreach have made a difference to the thousands
of students who have attended these programs and have joined our Section. 

Making a difference is what it is all about. For example, our new diversi-
ty support fund will enable each of us to make a difference by making a
tax-deductible contribution to fund expanded educational and public
service programs. Similarly, our fifty-hour pro bono honor roll will enable
each of us to make a difference by contributing time to public service.
There are many other programs within our Section that offer the opportu-
nity to make a difference, which, not by coincidence, also is the theme for
our annual meeting in Atlanta (August 7–10, 2004) Lawyers Making a Dif-
ference: To Clients, the Public and Themselves. I hope to see you there. �

At the ABA Midyear
meeting, the 
House of Delegates
granted priority 
legislative status to
the Civil Rights Tax
Relief Act legislation.
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AAre no-rehire policies simply good
business practice, or do they have
a sinister quality that violates the
Americans with Disabilities Act
(ADA)? Is the ADA intended to pro-
vide people with disabilities a sec-
ond chance, or are employers free
to put a new twist on the maxim,
“Fool me once, shame on you. Fool
me twice, shame on me”?

On January 21, the Section con-
vened a panel of experts by tele-
phone conference to discuss the
recent Supreme Court decision,
Raytheon Company v. Hernandez,
and the larger issue of the pur-
pose of the ADA.

In 1991, plaintiff Joel Hernandez
was compelled to resign after he
showed up to work under the in-
fluence of drugs and alcohol and
failed a reasonable suspicion drug
test. In 1994, Hernandez reapplied
with his former employer. Accord-

ing to the employer, pursuant to
company policy, Hernandez was
not considered for rehire based
solely on the statement in his
“Employee Separation Summary”
that he had been forced to resign
for misconduct. 

Although the parties in the
case dispute key factual issues,
the narrow question considered
by the Supreme Court was
whether facially neutral applica-
tion of a no-rehire rule could con-
stitute disparate treatment. Ac-
cording to the Ninth Circuit, it
could. See Hernandez v. Hughes
Missile Systems Co.

The Supreme Court reversed,
held that the company had satis-
fied its obligation under the Mc-
Donnell Douglas framework to
offer a nondiscriminatory reason
for its decision not to rehire Her-
nandez,  and remanded the case
to the Ninth Circuit.

Many employment lawyers con-
sider it black letter employment
law that disparate treatment oc-
curs when an employer’s action is
motivated by a plaintiff’s disabili-
ty. Yet, according to the Ninth Cir-
cuit, application of a no-rehire pol-
icy could constitute disparate
treatment when applied to a reha-
bilitated substance abuser,
whether or not the decision
maker has knowledge of an indi-
vidual’s protected status. 

None of the panelists argued in
support of the Ninth Circuit’s rea-
soning. Paul  Grossman of Paul,
Hastings, Janofsky & Walker in Los
Angeles, counsel of record for de-
fendant Raytheon before the
Supreme Court, summarized the
Supreme Court’s holding: While a
former alcoholic or drug addict
may be protected by the ADA, un-
less a decision maker has actual

knowledge of that protected sta-
tus, the decision maker’s actions
by definition cannot constitute
disparate treatment. 

The panelists discussed the
more interesting questions raised
by Raytheon: if the Court had con-
sidered a disparate impact theory,
would the outcome have been dif-
ferent? What about the policy un-
derlying no-rehire rules—do they
violate the spirit of the ADA, if not
the letter of the law? 

On the first point, Grossman ar-
gued that Hernandez could not
have successfully shown disparate
impact.  Relying on analyses under
Title VII, he pointed out that it is
necessary for a disparate impact
plaintiff to provide significant evi-
dence that a neutral policy ad-
versely affects a group of protect-
ed individuals. That evidence, he
claimed, would be impossible to
gather in this case. “There is sim-
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ply no way to make a statistical
showing that persons protected
by the ADA … are … disparately
excluded by a no-rehire rule.” 

Gary Phelan of Outten & Gold-
en in Connecticut, and Adele Rap-
paport, of the Detroit office of the
Equal Employment Opportunity
Commission, disagreed. The ADA
is categorically different from Title
VII, they argued, in that it explicit-
ly addresses  individuals. Hernan-
dez should have been able to
prove that the no-rehire policy un-
fairly screened him out as an indi-
vidual, rather than a member of a
subgroup. “Congress was writing
the ADA after disparate impact
had been the law under Title VII
[yet] it talks about an individual
or a class,” Rappaport noted.  Phe-
lan agreed. “At its core, ADA is fo-
cused on an individualized ap-
proach, whereas Title VII is
focused on a classwide basis.” 

Grossman and Phelan also dif-
fered sharply on the broad objec-
tives of the ADA.  Phelan quoted
President Bush’s 2004 State of the
Union Address, stating, “‘America
is the land of the second chance.’
… That’s what’s been at the heart
of a lot of workplace policies deal-
ing with substance abuse issues,
and, in many ways, that principle
has been abandoned by the
Raytheon decision.” According to
Phelan, the Raytheon decision

eliminates the legal incentive for
employers to give substance
abusers a second chance, and
provides employers with some-
thing to hide behind when acting
on stereotypes. 

Not so, Grossman argued. Sub-
stance abusers get their second
chances with every employer they
haven’t wronged. While no-rehire
policies may operate to screen
out substance abusers who have
violated company policy, these
policies do not impact the poten-
tial for a recovering addict to seek
work from any other employer.
New employers must make rea-
sonable accommodations to appli-
cants with known disabilities, in-
cluding rehabilitated drug users. 

In the end, the experts have
agreed to disagree. Grossman and
employers will take comfort know-
ing their no-rehire policies are
safe from attack as disparate
treatment. On the other hand,
Phelan and advocates for people
with disabilities will continue to
fight for second chances. It re-
mains to be seen if the Supreme
Court will step in anytime soon to
resolve the lingering questions
about the role of disparate impact
in the context of the ADA.   �

Inara K. Scott is an associate at
Ater Wynne LLP in Portland, Oregon.

Raytheon Teleconference: Experts Weigh in on Second Chances
and the Policy Behind the ADA
By Inara K. Scott

No-rehire policies are safe from
attack as disparate treatment. 
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DDespite strong opposition from
labor and child welfare groups,
legislation exempting Amish
youth from child labor laws pro-
hibiting children from working in
sawmills or woodworking shops
was signed into law by President
Bush on January 23 after passage
by both houses of Congress as
part of the Consolidated Appro-
priations Act of 2004.

The legislation is intended to
protect the Amish way of life and
religious tradition, but opponents
fear that it threatens the safety of
Amish child workers and opens
the door to future attempts to
limit laws regulating child labor.

The Fair Labor Standards Act
(FLSA) regulations prohibit chil-
dren under 18 years of age from
working in sawmills or woodwork-
ing shops because the Depart-
ment of Labor has deemed these
industries to be particularly haz-
ardous. According to the Bureau
of Labor Statistics, sawmills rated
within the top 10 percent, and
woodworking industries within
the top 4 percent, of occupations
with occupational injuries. In a
2002 report, the National Institute
for Occupational Safety and
Health recommended retaining
the FLSA regulations prohibiting
child workers from working in
sawmills and woodworking shops.
The new legislation, however, cre-
ates an exemption for Amish chil-
dren, as long as they are super-
vised by an adult and do not
actually operate or assist in the
operation of power-driven wood-
working machines.

The Amish, a religious group
composed of more than 150,000
members—a majority of which re-
side in Pennsylvania, Indiana, and
Ohio—live their lives removed
from modern society, eschewing
such modern conveniences as ra-
dios, television, and automobiles.
In compliance with the teachings
of their faith, Amish children leave
school after the eighth grade to
begin vocational training in what
are called “learning by doing” ap-

prenticeships. Traditionally, these
apprenticeships were agricultural.
As the growing scarcity of land
forced the Amish to shift from
farming to trades in woodworking
and carpentry, however, Amish
apprenticeships also shifted to
woodworking shops and
sawmills—in direct conflict with
FLSA regulations.

Representative Joe Pitts (R-PA)
and Senator Arlen Specter (R-PA)
originally introduced the exemp-
tion in 1998 in response to fines
levied by the Department of Labor
against Amish businessmen for vi-
olating the regulations. The bill
failed to pass, and they intro-
duced it again in 1999 and in 2001,
without success. In 2003, Repre-
sentative Pitts and Senator
Specter reintroduced the bill, ulti-
mately including it in the Consoli-
dated Appropriations Act of 2004.

This is not the first time the
Amish have fought government
regulations they believe to be in
conflict with their religious beliefs
and educational tradition. In Wis-
consin v. Yoder, a 1972 landmark
decision on religious freedom, the
Amish won the right to take their
children out of school upon com-
pletion of the eighth grade. Sup-
porters of the latest Amish labor

legislation contend that it goes
hand-in-hand with the Yoder deci-
sion, allowing the Amish to deter-
mine the educational opportuni-
ties for their children in
accordance with their faith.

The legislation was opposed by
numerous consumer groups and
labor unions, including the American
Federation of Teachers, which ar-
gued that the exemption ignores
safety issues addressed by regula-
tions under the FLSA. In testimony
before a House subcommittee,
Nicholas Clark, General Counsel of
the United Food and Commercial
Workers International Union, argued
that the legislation “exposes children
to working conditions which the
federal government has concluded
are extremely dangerous even for
adults, and which are especially in-
appropriate for young workers.”

Supporters argue that the legis-
lation adequately protects child
workers by requiring adult super-
vision, requiring the use of protec-
tive equipment, and by not allow-
ing child workers to operate
woodworking machines. Christ K.
Blank, chairman of the Old Order
Amish Steering Committee, de-
fends the exemption, stating that
“our youth are well qualified and
capable of providing hand labor in
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Legislation Exempting Amish Youth from Child Labor Laws
Passes Despite Opposition from Unions and Consumer Groups
By Alice McAfee

stacking and sorting the lumber
as it comes away from these saws,
which usually occurs some dis-
tance from the saws themselves.”

Senator Specter said that the
exemption will not endanger
Amish child workers. “I know
where the young people would be
positioned; they’ll be away from
the saws and the heavy action,”
he said. “It’s been worked out to
make sure that safety is assured.”

Critics have also argued that
the legislation violates child work-
ers’ equal rights as well as First
Amendment prohibitions against
the establishment of religion be-
cause it provides different protec-
tive government regulations
based solely upon religious affilia-
tion. According to Clark, the legis-
lation will deny Amish children
the health and safety protections
“that are afforded Catholic, Bap-
tist, Jewish, or any other children
of non-Amish faith.”

As a practical matter, Clark ar-
gued, the exemption would re-
quire government investigators to
determine whether individual em-
ployers are Amish, thus entan-
gling government officials in the
practice of religion—a violation of
the Constitution.

The Department of Justice
voiced similar concerns about the
language of the House bill, which
explicitly limits the exemption to
“member[s] of a religious sect or
division thereof whose estab-
lished teachings do not permit
formal education beyond the
eighth grade.” The Senate bill, at-
tempting to create a facially neu-
tral statute, steered clear of spe-
cific references to religious
affiliation, limiting the exemption
to children who, by statute or ju-
dicial order, are “exempt from
compulsory school attendance
beyond the eighth grade.” The
final version of the legislation
tracks the House language.   �

Alice McAfee is a third-year law stu-
dent at the University of Texas Law
School, Austin, Texas.

Amish children load firewood onto a hay wagon for the family sawmill, which 
operates without electrical or gas powered machines. The use of child labor in
sawmills is a violation of FLSA regulations, but new legislation exempts the Amish.
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Effective May 14, 2004, the 
ABA’s Chicago offices will 
be moving into one location:

American Bar Association
321 N. Clark St. 
Chicago, IL 
60610-4714

All phone numbers and 
e-mail addresses for the
Chicago headquarters 
will be unchanged.
The ABA’s offices in
Washington, D.C., 
will not be affected.

For general inquiries, 
call the ABA Service 
Center at 800-285-2221 
or e-mail service@abanet.org.
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UUnder the National Labor Rela-
tions Act (Act), employees have
“the right to . . . bargain collective-
ly through representatives of their
own choosing, and to engage in
other concerted activities for the
purpose of collective bargaining or
other mutual aid or protection. . .
(Emphasis supplied).” Under NLRB
v. J. Weingarten, the Supreme
Court recognized that union em-
ployees may request a union rep-
resentative to accompany him or
her to an investigatory interview
that the employee reasonably be-
lieves may result in discipline, now
commonly known as Weingarten
Rights. Although based on the
facts, the employee’s belief must
be objective, not subjective.

In Epilepsy Found. of Northeast
Ohio, the National Labor Relations
Board (NLRB) recognized that not
only union employees enjoy
“other mutual aid and protection”
of co-workers under Section 7 of
the Act when faced with an investi-
gatory interview that might lead to
discipline, but nonunion employ-
ees may also seek a co-worker’s
assistance under Weingarten. If the
employer does not comply with a
valid request, it has committed an
unfair labor practice having “inter-
fere[d] with, retrain[ed], or co-
erce[d] employees in the exercise
of the rights guaranteed by Sec-
tion 7 of the Act.” IBM Corp.

Since the Epilepsy decision, a
number of cases have arisen out
of nonunion workplaces or work-
places under organizing cam-
paigns. For instance, in IBEW
Local 236, a union business man-
ager met with his assistant busi-
ness manager to discuss his poor
performance, but his assistant in-
voked Weingarten and refused to
continue until an international
representative could attend. The
NLRB affirmed the ALJ’s dismissal
of the charge. The international
representative was not the assis-

tant’s co-worker, and, although his
international representative’s as-
sistance was personal and private,
the request was not “acting in
concert for mutual aid and protec-
tion [with co-workers] as defined
under Section 7 of the Act.” Once
the employee asserts Weingarten
to a manager, the employee need

not repeat the request to other
higher-placed managers, as deter-
mined in G.E. Lighting, Inc.

Confronted with a Weingarten
request, the employer may grant
the request; discontinue the inter-
view; or offer the employee the
choice between waiving the rights
or having no interview at all.
Weingarten Rights do not vitiate
legitimate management preroga-
tives. The employer need not jus-
tify a refusal to allow a representa-
tive and may investigate without
the employee’s interview, aban-
doning any benefits from that in-
terview. If the employer meets
with the employee to impose dis-
cipline only, no Weingarten Rights
are available. This holds especial-
ly true where the employer ceases
the interview and relies on other
evidence to impose discipline.
Similarly, no Weingarten Rights
apply when an employee initiates
the meeting. The employer is not
required to disrupt other employ-
ees’ work every time an employee
seeks a meeting. The employer,
however, may not operate with

impunity under Epilepsy. Once the
employer consents to a request
for a co-worker to be present, the
employer is not immunized
against its otherwise unlawful
conduct. In Exceptional Prof’l, Inc.,
the employer interrogated em-
ployees and engaged in other co-
ercive acts during an organizing

campaign. Although the employer
permitted an employee a union
representative during an investi-
gatory interview, the NLRB stated
that the employer’s honoring of
Weingarten Rights “was inade-
quate to offset the otherwise coer-
cive setting and conduct of the

meeting.” The employer may gen-
erally deal with employees indi-
vidually without union representa-
tion, but it may not mask its
interference with Weingarten
Rights by asserting that right. 

Where Weingarten Rights have
been denied, the employer may ef-
fectively repudiate the effect of
that denial where its repudiation is
timely, unambiguous, specific, and
free from other proscribed illegal
conduct. The employer must also
publish the repudiation adequately
to all affected employees, accord-
ing to Publix Super Mkts., Inc. While
the case law is still developing, it is
clear that Epilepsy is becoming a
well-grounded tenet in the non-
union workplace—as its counter-
part Weingarten in the unionized
workplace—requiring counsel to
be ever vigilant in following this
line of developing case law. �

Scott A. Weiss is a member of
Weiss & Weiss LLC, with offices in
Connecticut and New York. For a
version of this article with citations
to cases mentioned, please visit the
Section website, at www.abanet.
org/labor/weiss.html.

In Epilepsy Foundation, the NLRB
recognized that nonunion employees
have the right to seek a co-worker’s
assistance under Weingarten when
faced with an investigative interview
that could lead to discipline.

Casenote
Section 7 Representative Rights after Epilepsy Foundation

By Scott A. Weiss

The ABA 
Is Moving
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TThe U.S. Department of Labor
(DOL) has given ERISA plans and
their fiduciaries seeking to settle
claims against plan sponsor/em-
ployers or other “parties in inter-
est” guidance on the steps neces-
sary in order to give a release or
accept installment payments in
connection with such settlements.

Prohibited Transaction Class
Exemption 2003–39, published on
December 31, 2003, provides a
road map of procedural and sub-
stantive requirements, including
the participation of a fiduciary in-
dependent of the party in interest,
to approve a settlement that in-
cludes a release or installment
payment arrangement.

The new Exemption applies
principally to settlements of a
plan’s claims as a shareholder
against employer/plan sponsors
and employer-affiliated fiduciaries
for violations of securities laws
and ERISA’s fiduciary responsibili-
ty provisions. In addition, it will
apply to settlements of claims aris-
ing out of an employer’s failure to

remit participant contributions to
a plan or pay employer contribu-
tions to a single employer plan.

When an employee benefit plan
desires to settle a dispute with an-
other party, the plan will, like any
party to litigation, likely be called
upon to give a release to the op-
posing party, or to accept pay-
ments made in installments. Given
ERISA’s broad definition of a plan’s
“parties in interest”—which in-
cludes fiduciaries, other service
providers, employers sponsoring
the plan, and unions representing
plan participants—a plan fiducia-

ry’s decision to grant a release to
a counter-party and accept install-
ment payments often will arguably
constitute a “prohibited transac-
tion” under ERISA Section 406.

The DOL published the Exemp-
tion to address uncertainty ex-
pressed by plan fiduciaries re-
garding whether and how they
can grant releases and accept in-
stallment payments to settle
claims against plan sponsors and
other parties in interest. The Ex-
emption permits plans or plan fi-
duciaries to agree to releases of
claims for consideration and to
accept installment payment
arrangements in settlements, pro-
vided that the transaction is ap-
proved by an independent fiduci-
ary meeting certain substantive
and procedural conditions.

An independent fiduciary could
be someone who is already a ser-
vice provider to the plan, such as
a corporate trustee or investment
consultant—depending on the na-
ture of the claims at issue. The
DOL observed in situations with

“complex issues and significant
amounts of money involved” that
it might be appropriate to hire an
outside independent fiduciary
having no prior relationship to the
plan or other relevant parties. The
DOL noted that the selection and
compensation of the appropriate
independent fiduciary should be
subject to a “prudent cost/benefit
analysis,” as should the indepen-
dent fiduciary’s own decision to
engage separate legal counsel or
experts to assist in the evaluation
of the claims or settlement.

Additional counsel may often

be necessary in class actions,
however, because class counsel
may not have focused on the
kinds of ERISA claims that may be
unique to a plan as plaintiff. Addi-
tionally, class counsel has a duty
to the entire class, while the inde-
pendent fiduciary’s duty runs ex-
clusively to the plan, its partici-
pants, and beneficiaries. 

While compensation of an inde-
pendent fiduciary will generally
be a permissible expenditure of
plan assets, the employer often
will bear that expense. DOL stated
that such an arrangement does
not compromise the fiduciary’s in-
dependence, provided that the fi-
duciary (or professional engaged
by the fiduciary) recognizes that
the plan, not the payer, is the
client. Compensation received
from the employer must consti-
tute “no more than a small per-
centage of the professional’s an-
nual income.”

The substantive conditions
(which, except as noted below,
apply to both past and Prospective
Transactions, the latter defined as
releases and installment arrange-
ments entered into after January
30, 2004) include the following:

� There must be a genuine con-
troversy involving the plan, as
determined by certification of a
class or, in the case of a
Prospective Transaction, inde-
pendent counsel retained to ad-
vise the plan.

� “The settlement is reasonable
in light of the plan’s likelihood
of full recovery, the risks and
costs of litigation and the value
of claims forgone.”  This re-
quires analysis not only of the
value of the securities law
claim, but also any associated
ERISA claims and sources of re-
covery not available to remedy
securities law violations, such
as fiduciary insurance and
other parties such as plan
trustees.

� The terms of the settlement
cannot be less favorable than
an arm’s-length transaction

among unrelated parties, and
they cannot be part of an
arrangement designed to bene-
fit a party in interest. 

� Terms for installment payments
or other extensions of credit
must be reasonable, taking into
consideration the creditworthi-
ness of the party in interest.

� In a Prospective Transaction,
the plan may accept noncash
assets only if they are either
publicly traded securities or
constitute property being
transferred to rescind a trans-
action that is the subject of the
claim being settled.  A plan may
also accept a written promise
of future plan contributions,
plan amendments, or other em-
ployee benefits.

� Finally, the Exemption contains
several additional procedural
conditions related to the docu-
mentation of settlements, ac-
knowledgement by the inde-
pendent fiduciary of its status,
and the retention of records for
inspection by the DOL, Internal
Revenue Service, and others.

In class-action lawsuits, em-
ployers and plan fiduciaries
should focus early on the new re-
quirements in considering
whether the plan should desig-
nate an independent fiduciary to
decide whether to opt out of a
class action, participate in settle-
ment negotiations, or object to a
proposed settlement.

ERISA already provides relief for
reasonable settlements with ser-
vice providers, and several existing
DOL exemptions permit settlements
of multiemployer plan claims for
delinquent employer contributions,
settlements authorized by the De-
partment of Labor, and settlements
of litigation in which the DOL or the
IRS is a party. �

Andrew Irving is Senior Vice Presi-
dent and Deputy General Counsel of
Independent Fiduciary Services, Inc.,
a consulting firm in Washington,
D.C., and Newark, New Jersey.

The DOL’s new Exemption 
addresses whether and how 
fiduciaries can grant releases and
accept installment payments to 
settle claims against plan sponsors.

DOL Rule Requires Independent Approval of Plan Settlements 
By Andrew Irving
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TThink about it, develop it, and
sometimes even argue it. But
whatever you do, try not to men-
tion it by name.

At the Plenary Session program
during the ABA Annual Meeting,
the Section brought together
three federal circuit judges to dis-
cuss the questions of whether,
when, and how lawyers should
make arguments based upon con-
siderations of “public policy.”

The program, a cornerstone of
the Section’s Annual Meeting ses-

sions on the theme “lawyers as
leaders and problem solvers,” was
moderated by Judge Bernice B.
Donald of the U.S. District Court
for the Western District of Ten-
nessee. Judge Donald quoted Jus-
tice Oliver Wendell Holmes, who
called policy “the secret root at
which most law draws its life,”
and posed the question of
whether judges should consider
policy issues or look solely at the
“naked law.”

Judge E. Grady Jolly of the U.S.
Court of Appeals for the Fifth Cir-
cuit, a former Section member,
noted that arguments based on
“what outcome best serves the
public good are not often effective
when made in federal court.”
Judge Jolly distinguished policy
arguments from “textual interpre-
tation,” but acknowledged that
policy and textual arguments
often “blend to become a single
process.”

Judge Jolly said the judge’s role

does include “asking what infor-
mation will make the meaning of
the text clearer.” This may require
asking what is the public good, for
the purpose of determining what
outcome best fulfills the statute.

As an example of the difficulty
of arguing based on public policy,
Judge Jolly mentioned Eastern As-
sociated Coal Corp. v. United Mine
Workers, the 2000 case in which
the Supreme Court let stand an ar-
bitration award reinstating an em-

ployee with two drug offenses,
over a claim by the employer that
it should be set aside due to a na-
tional policy against drug use.
Judge Jolly noted that the Court
rejected the public policy argu-
ment because it failed to articulate
a precise public policy at issue. 

Judge Jolly noted, however,
that “hostile environment” sexual
harassment was a case law devel-
opment that emerged as courts at-
tempted to fulfill the objectives of
Title VII.

Judge Michael R. Murphy of the
U.S. Court of Appeals for the
Tenth Circuit suggested that the
subject raised the issue of judicial
activism. “You can call anyone
anything,” he said, “but calling a
judge an activist is where we draw
the line.” And, yet, he admitted,
public policy “is all around us.”

Judge Murphy mentioned the
recent Supreme Court cases of
Grutter v. Bollinger and Gratz v.
Bollinger, which asked “is the edu-
cational benefit of diversity a com-
pelling governmental interest?” He
noted that in Grutter, educational
diversity was understood as “a
compelling governmental inter-
est,” and not merely “policy.”

Judge Murphy also mentioned
the Court’s recent decision in
Clackamas Gastroenterology Assoc.
v. Wells, which he said pitted poli-
cies of the proper scope of the ap-
plication of the Americans with
Disabilities Act against the Title VII
policy that small businesses be ex-
cluded from rigorous application
of antidiscrimination statutes.

Judge Murphy considered the
question of how lawyers should
articulate policy arguments.
“There may be a judge who thinks
policy is important but does not
want to be called an ‘activist,’” he
said. Lawyers might point out that
one consequence of a particular
ruling would be certain societal
benefits and argue that those ben-
efits would have been intended by
Congress in enacting the underly-
ing statute. 

“I would never mention the
two words ‘public policy,’” said
Judge Diana Gribbon Motz of the
U.S. Court of Appeals for the
Fourth Circuit. A policy argument
might prevail, but it must be ad-
vanced with “subtlety and so-
phistication.”

Judge Motz suggested that a
lawyer base an argument on the
facts of a case when a policy issue
is at stake. “Most federal judges
want some assurance that no in-
justice is being done,” she said.
“The facts can win a case. A sym-
pathetic group of facts, no matter
what the law is, and what court it
is, is going to assist your case.”

Judge Motz noted that in Neva-
da Department of Human Re-
sources v. Hibbs, in which the
Supreme Court affirmed the appli-
cation of the Family and Medical
Leave Act to state government
employees over the defense of
state sovereign immunity, the
Court used statistical evidence in
its opinion to support its conclu-
sion that the statute was intended
to address an important issue of
gender inequality.

Judge Motz also mentioned Far-
ragher v. City of Boca Raton and
Burlington Industries v. Ellerth, the
1998 Supreme Court decisions
that established an affirmative de-
fense for employers in sexual ha-
rassment cases. “Nobody talked
about public policy, but every-
body thought that there should be
a way for employers to have an af-
firmative defense where they had
in place a policy against sexual ha-
rassment.”

Judge Donald noted that among
the panel’s teachings were “don’t
call it public policy,” use policy ar-
gument narrowly tailored to statu-
tory construction issues, and look
for conflicts between policies as
opportunities to clarify policy.

“Don’t overuse, overestimate,
or overstate the policy arguments,”
Judge Murphy said. “Don’t let the
court think that it is the most im-
portant part of the case.” �

Federal Appellate Judges Urge Caution for 
Attorneys Arguing “Public Policy”
By Mark Risk

Judge E. Grady Jolly distinguished policy arguments from “textual interpretation,”
but acknowledged the two often “blend to become a single process.”

PHOTO BY FRONTLINE PHOTOGRAPHY
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AAn extremely well-attended ses-
sion at the ABA Annual Meeting in
San Francisco was “A Dialogue
with the NLRB.” Board members
answered a series of wide-ranging
questions on subjects including
election procedures and whether
delays have spurred unions to
seek non-Board alternatives; salt-
ing; the continuing aftermath of the
Supreme Court’s Kentucky River
decision; section 10(j) injunctions;
the possible issuance of per curi-
am decisions; a case settlement
pilot program; rule making; and
the use of social science data. The
excerpts below offer a glimpse
into the individual approaches of
Board members to their jobs.
Note that shortly after the Annual
Meeting, Member Alexander Acosta
was appointed Assistant Attorney
General for Civil Rights at the 
Department of Justice. The Presi-
dent has appointed Ronald E.
Meisburg to fill his position.

Members Wilma B. Liebman,
Peter C. Schaumber, Dennis P. Walsh,
and Chairman Robert J. Battista 
discussed their views on decision
making:

Member Liebman: . . . A lot has
been said about the importance of
whether Board members come
from labor or management and
the pros and cons of Board mem-
bers’ having that kind of back-

ground. I think that’s important,
and obviously a labor or manage-
ment background will influence
someone’s perspective on the is-
sues, . . . the way that one thinks
about a case. It doesn’t automati-
cally determine the outcome of a
Board member’s vote, but in-
evitably, a person’s background
will influence what their experi-
ence is. . . . I think more important
than whether you come from a
labor or management background
is how comfortable you are in the
Board member role . . . with hav-
ing to make decisions? How able
are you to hear opposing view-
points, to learn from others, to de-
velop the associations with your
colleagues on the Board, and to
have your views evolve in re-
sponse to each other’s? 

Member Schaumber: . . . We have
subpanels . . . of three members,
and we meet with our staff. We will
have reviewed the file. We will have
reviewed the originating staff memo
that makes a recommendation, . . .
we will have reviewed the papers
that have been filed, and we vote. . . .
I don’t want to know how another
member voted, . . . what the result
of [an] election was, or whether a
vote one way or the other is going
to impact on an election. . . . I am a
judicial conservative, so I don’t look
upon the statute as a constraint. I

look upon it as a mandate, and
when it’s clear and unambiguous, I
have to follow it. . . . But that really
impacts a lot on how I make a deci-
sion. If the congressional intent can
be fairly discerned, we have to fol-
low that. Of course, there are gray
areas, . . . but I find that philosophy
has really helped me and certainly
frames a lot of what I do and how I
approach it.

Chairman Battista: In my view
one of the most challenging as-
pects of a Board member’s job is
balancing the need for a careful,
thoughtful, and reasoned opinion
with the need for productive and
expeditious case handling. And
that’s a very difficult balance. You
have to rely on your staff to a
great part, you have to rely on
your instincts, your experience.
I’m blessed with a very good staff
and I’ve been at this for a while.
So it makes it perhaps a little 
easier for me, but the challenge is
still there. How’s the Board doing?
I think we’re doing reasonably
well. I think we’re getting to know
one another, but while we’re get-
ting to know one another I think
we’ve been collegial. That’s been 
a goal of ours and to date we’ve
disagreed but we haven’t been
disagreeable in doing it.

Member Walsh: . . . I actually take
an opposite approach in terms of
one of the things that [Member
Schaumber] said. When I discuss
cases with my staff members,
often the first thing I want to know
is how other members voted. . . . I
have had the privilege of working
with many Board members over
the past few years, and that has in
many ways shaped my decision-
making processes. . . . And one of
the things that I have learned is to
listen. . . . We need to listen to
each other and work toward some
form of consensus, or . . . at least
narrow the issues enough so that
we aren’t fighting over them for
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weeks and weeks. . . . And that’s
one of the reasons I want to know,
often up front, what are the other
votes on the panel, so that I can
work with that.

Later, in response to questions
about reversing precedent and
politicization of the confirmation
process, Members Schaumber, Lieb-
man, and Acosta offered their views
on the doctrine of stare decisis: 

Member Schaumber: The ques-
tion raises to what extent should
the doctrine apply to the Board. I
think it’s fair to say that if there
are longstanding decisions and
policies which have stood the test
of time, where the Board has ex-
pressed its rationale in the deci-
sion, that the decision should be
followed. Where we get into diffi-
culties is when we are talking
about those areas and those cases
that don’t reflect longstanding
policy. . . I think a variety of ques-
tions can be asked, and, of course,
the first one is: Does that decision
reflect longstanding Board policy?
If it doesn’t and Board policy has
changed, what was the basis of
the change? Are there reasons,
such as changed circumstances,
which warrant a change in the
Board law, and what would the im-
pact of the change be on the par-
ties that perhaps have relied on
it? . . . I would just look very close-
ly and cautiously, but I think if one
believes that a decision should be
changed, either because of
changed circumstances or be-
cause it was wrongly decided, I
would proceed cautiously; but I
may change it. 

Member Liebman: I think Mem-
ber Schaumber gave you some-
thing of a sanitized answer to that
question. He alluded to this, but
the plain fact is that anyone who
is reading publications put out by
management law firms or busi-
ness organizations knows quite

A B A  2 0 0 3  A N N U A L  M E E T I N G

“A Dialogue with the National Labor Relations Board”
By Kenneth L. Wagner and Peter A. Janus

The entire 90-minute dialogue can be obtained online at 
www.abanet.org/cle/products/v03dnlc.html 
or by telephone at 800/285-2231 (select option 2); 
refer to source code CCE3NLRB. 
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well that the Board has been
asked to revisit quite a bit of
precedent . . . from the Clinton
era. . . . But I thought it was inter-
esting that Member Schaumber’s
test of whether this represents
longstanding precedent . . . to
some extent it’s really easy to
game the reasoning by looking at
how long a position was the law.
Because how long the position
was the law certainly depends on
how long one party has been in
control of the Board and how long
that party took until it flip-flopped
on some precedent.  . . . But flip-
flopping in Board precedent is
something, which as [D.C. Circuit
Judge] Harry Edwards acknowl-
edged in the recent decision in
the Epilepsy case, is something
that just happens. . . . It’s part of
what happens with the appoint-
ment process, and precedent has
flip-flopped over the years. Judge
Edwards said that’s okay as long
as the Board explains its reasons.
Now there are a whole variety of
reasons why precedent gets
changed. Sometimes it’s because
the Board has so many years of
decisions that eventually they run
into conflict with each other, and
either we do it on our own or
some court tells us [to do it]. So
we’ll overrule one line of cases or
the other. Sometimes the law
changes in response to changing
conditions, and, again, that’s what
administrative agencies are sup-
posed to do. We aren’t supposed
to just keep applying the law even
though the underlying social and
economic conditions upon which
the law was originally written
have changed completely. And
sometimes precedent changes
just because a new Board comes
in and doesn’t like the earlier
precedent. . . . And if labor and
management are really interested
in stare decisis because of the sta-
bility it brings to the parties, then
they should stop asking us to re-
visit precedent every time the pol-
itics change. 

Former Member Acosta: . . . [At a
recent conference Judge Mike Lut-
tig of the Fourth Circuit spoke]
about judicial activism. And he
was talking about how the judicial
confirmation process has become
politicized. This is what he said:

The conservative jurist, as the lib-
eral jurist, should defend with
every ounce of his judicial might
the imperative that the likelihood
of prevailing should not depend in
any way on the personal predilec-
tions of a particular judge. He
went on to say that both the con-
servative and the liberal jurist
should believe that to recognize a
role for the purely personal . . .
view of the judge in an actual case
is an engagement that cannot be
won by one or the other side and
should not be won by either. For,
if either jurist so disposed is victo-
rious, the law will have become
nothing beyond the wielding of
raw power by whoever happens
at the time to have greater num-
bers. He goes on to say—and
here’s the connection to the con-
firmation process—that if jurists
properly limit their role to apply-
ing the law, if law is to be anything
more than mere partisan politics,
then the politicization of the law
will suffer defeat. His point was
this: To the extent that the Board
engages in flip-flopping, to the ex-
tent that the Board’s decision
making is an exercise of pure po-
litical power, and the question is
who holds the three seats and
who holds the two seats, then the
process will become politicized,
and this ties into my whole view
on rule making versus case law.
Because if case law has become
politicized, then naturally those
making the decisions become
more politicized. But if the Board
restricts its role to more of a neu-
tral arbitrator, then I think it fol-
lows that the confirmation process
will be less politicized. . . . That
doesn’t mean there is no role for
policy. . . . we are members of the
executive branch, and we are cho-
sen and confirmed for policy pref-
erences; but we need to be very
careful, and we need to remember,
as Member Schaumber said, our
quasi-judicial role; and the more we
do that and the more we respect
stare decisis, I think the less political
the confirmation process will be.  �

Kenneth L. Wagner is a partner at
Blitman & King LLP in Syracuse,
New York. Peter A. Janus is a part-
ner at Siegel, O’Connor, Zangari, 
O’Donnell & Beck, P.C. in Hartford,
Connecticut.
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In late February, representatives of the United Food and Com-
mercial Workers Union and three California supermarket chains
settled what had been the longest strike in UFCW history, totaling
141 days. The negotiations were mediated by Section Member
Peter Hurtgen, Director of the Federal Mediation and Conciliation
Service. The principal issue was health insurance coverage—a
major labor concern as health care costs rise. “What has hap-
pened in Southern California is a risk that other industries are
facing in other parts of the country,” said Hurtgen. Hurtgen 
anticipates that health care costs will continue as the most
commonly raised issue in collective bargaining negotiations, 
surpassing wages and job security concerns. 

Hurtgen believes that the problem is caused by social forces
that are well beyond the control of employers and unions. Health
care costs are increasing at double-digit rates because of “new
kinds of medical treatments, new drugs and higher hospital op-
erating expenses,” he says. At the same time, employers doing
business in other Western industrial societies do not provide
health care benefits as a cost of doing business, since govern-
ments assume responsibility for providing health care insurance. 

“While the quest for a national solution to the problem of
health care costs goes on, collective bargaining partners have
been searching for, and in many cases finding workable interim
fixes and temporary measures to address an issue that is bigger
than they are,” he commented.

In the photo above, Kimberley Reyes takes a break after walk-
ing the picket line outside Von’s grocery store in South Pasadena,
California, on February 26. AP/WIDE WORLD PHOTOS
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one of Atlanta’s most popular at-
tractions, for the Section Recep-
tion on Monday, August 9. Also on
Monday, Region 10 of the National
Labor Relations Board will hold at
its offices an open house for all
Section members attending the
Annual Meeting. 

As always, the Annual Meeting
will provide the best opportunity
to become more involved in the
Section’s activities.  Those new to
the Section and the Annual Meet-
ing will be particularly interested
in attending the Reception for
First Time Attendees on Saturday,
August 7, and the Leadership De-
velopment Initiative Luncheon on
Monday, August 9. Complete infor-
mation on these events is avail-
able at www.abanet.org/labor/
calendar.html. 

Be sure to visit the Section’s
website and watch for the next
Section newsletter for updated 
information about the Annual
Meeting. Questions regarding 
Section events may be directed to
the Section office at 312-988-5813
or laborempllaw@abanet.org.
Questions regarding registration
and housing should be addressed
to the ABA Meetings and Travel 
Department at 312-988-5870 or
abamtgs@staff.abanet.org. 

We hope that you’ll join us in
Atlanta! 

of mixed motive cases, EPLI is-
sues, as well as a number of pro-
grams of interest to arbitrators
and mediators. For instance, one
session will discuss the issues in-
volved in becoming a labor and
employment law neutral. This
year’s plenary session will focus
on the Sarbanes-Oxley decision
and will explore whistle-blower
protections and remedies, includ-
ing the DOL administrative
process and private lawsuits. Ad-
ditionally, several programs will
focus on the growing role of tech-
nology in the labor and employ-
ment arena.

As in the past two years, the
Section will offer registrants the
option of attending sessions on a
pay-as-you-go basis or by pur-
chasing a CLE Passport, which
will allow entry to any sessions
for which the Section is the pri-
mary sponsor. The ABA Super
Passport will allow admittance to
all sessions, regardless of the
sponsor. Please note that registra-
tion for the Annual Meeting is a
prerequisite for purchasing tickets
and passports. CLE tickets, pass-
ports, and tickets for the Section
Luncheon and Section Reception
may be purchased when you reg-
ister for the meeting at www.
abanet.org/annual/2004. 

In addition to CLE program-
ming, the Annual Meeting will fea-
ture a number of sessions that will
enhance your professional devel-
opment, including hands-on tech-
nology training, a workshop to
help you become involved in pro
bono work, and organizational
sessions for the Section’s Nation-
wide Mentoring and Media sub-
committees.

But it won’t be all work in At-
lanta. We are looking forward to
visiting the World of Coca-Cola,

Labor and Employment Law   Spring 2004 www.abanet.org/labor

updated program descriptions
and registration information. 

As always, the program will
kick off with our “basics” sessions,
which will provide a comprehen-
sive overview of 11 of the most
important areas of labor and em-
ployment law practice. These top-
ics will include equal employment
opportunity, employment litiga-
tion skills, immigration law, alter-
native dispute resolution, ERISA,
occupational safety and health
law, ethical issues in labor and
employment law, trade secrets, as
well as the National Labor Rela-
tions, Fair Labor Standards, and
Family and Medical Leave Acts. 

We will also feature programs
to keep you abreast of recent de-
velopments in ERISA, EEO, and
ADR. Additionally, there will be
updates on the activities of the
National Labor Relations Board
and a legislative update.

The Section’s substantive pro-
gramming will include discussions

10

The Section is pleased to be re-
turning to Atlanta for the 2004
ABA Annual Meeting. The plan-
ning committee—Charles Powell
IV, Richard Williams, Kathryn Bur-
kett Dixon, and Susan Grody
Ruben—has designed a program
that promises to be one of the
best ever. The Section’s activities
will take place August 7–10. Most
events will take place at the Sec-
tion’s headquarter hotel, the
Hyatt Regency Downtown.

Programs at this year’s meeting
will explore the theme, “Lawyers
Making a Difference: To Clients,
the Public, and Themselves.”
Many programs will focus on top-
ics that encourage professional
development in these areas. The
sessions will benefit all Section at-
tendees, regardless of area of
practice or level of expertise.

A complete version of the pro-
gram’s agenda is available at www.
abanet.org/labor/calendar.html. Be
sure to visit the website often for

Section News

Georgia on Our Minds!
August 7–10 � Annual Meeting in Atlanta
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Don’t Be Late….
Friday, May 28
Deadline for Early-Bird 
Discount Rate

Thursday, July 8
Deadline for Advance 
Housing and Registration

Deadline to make changes
to housing, registration, and
ticket requests through ITS

Friday, July 23
First day to begin calling 
hotels directly to make
changes to reservations
made through ITS

72 Hours Prior to Your
Arrival Date
Deadline to cancel hotel
reservations directly with
the hotel and receive a 
refund of your housing deposit

Friday, October 8
Deadline for refund of 
unused CLE tickets

The ABA Commission on Racial and
Ethnic Diversity in the Profession
has issued its “Goal IX Report 2003–
2004: The Status of Racial and Eth-
nic Diversity in the American Bar
Association.” This report is an an-
nual compilation of data collected
by the Commission to determine
what progress, if any, has been
made by the ABA and its member
entities in achieving the Associa-
tion’s Goal IX: to promote the full
and equal participation in the legal
profession by minorities, women,
and persons with disabilities. 

Among other things, the report
measures the representation of
minorities in the ABA and its lead-
ership positions and emphasizes
the importance of collecting and
reporting such data in monitoring

entities’ “progress towards full
and equal participation for racial
and ethnic minorities in the activi-
ties of the ABA.” 

The report also presents infor-
mation on diversity-related initia-
tives throughout the ABA, and
identifies promising practices un-
dertaken by ABA entities in in-
creasing minority participation. To
this end, it identifies an honor roll
of entities that merit special atten-
tion for their diversity-related ef-
forts, supplemented by a group of
Honorable Mentions for those enti-
ties “whose diversity efforts show
promise for the future, or who
have maintained their past diversi-
ty initiatives, or in some other
manner have illustrated a signifi-
cant commitment to diversity.” 

In recognizing the Section of
Labor and Employment Law with
an Honorable Mention, the report
describes the Section as “making
some innovative strides in its di-
versity efforts, not from the top
down but from the committee
level up.”  The report focuses on
the Section’s recent change to its
Policy and Procedures for Section
Funding of Midwinter Meeting Ex-
penses that will, for the first time,
tie the level of reimbursement, in
part, to the extent to which a com-
mittee “has implemented the Sec-
tion Diversity Plan, as measured
by the percentage of the commit-
tee’s leadership positions and
Midwinter Meeting speaker slots
in the previous year that were
held by women or minorities.” 

The Commission goes on to
note that it “eagerly await[s] the
Section’s update on the results of
their new policy change.” 

We urge you to read the full re-
port, available at www.abanet.org/
minorities/ftp/goal9report04.pdf. �

Section Recognized with “Honorable Mention” in ABA Goal IX Report

o

To register for the ABA Annual Meeting, please visit www.abanet.org/annual/2004.
Complete information regarding registration is available on the website. 

Participants will have the option of registering directly at the site 
or printing a registration form to fill out manually. 

To request registration information via mail or fax, please contact 
the ABA Meetings and Travel Department at 312-988-5870. 

Register by May 28 to be eligible for the early-bird rate!

and take advantage of early registration discount savings!

Goal IX Report
2003-2004
ABA Commission on Racial and Ethnic Diversity in the Profession

The Status of Racial and Ethnic Diversity in the 
American Bar Association
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TThe Section of Labor and Employ-
ment Law is composed of lawyers
whose practices focus on repre-
senting management, unions, em-
ployees, the government, and—in
the case of neutrals—no one at all.
Our 22,000 members’ reasons for
joining are as varied as their pro-
fessional settings and circumstances.
We asked members to discuss what
the Section means to them:

An Employee Representative

John Beasley of Athens, Georgia:
Depth and diversity in cutting-

edge legal perspective—these are
the primary reasons for my in-
volvement, enthusiasm and sup-
port for the Section. As an attor-
ney representing mostly
employees and operating out of
an office with two lawyers, I must
have access to the most current
law on the issues I handle day to
day. While I’m a thorough re-
searcher, access to in-depth con-
ference papers, current legal trea-
tises and articles, and
knowledgeable social acquain-
tances garnered from the many
Section programs—both manage-
ment and employee side—is in-
valuable. Having access to these
materials, and keeping up this dia-
log with my many Section friends
and acquaintances rewarded me
both in keeping up the camaraderie

and in helping to develop and ex-
pand my practice through referrals
and increase my expertise in all
areas of employment law. The bene-
fits I receive justify not only my sec-
tion dues, but also my ABA dues.

Counsel for Management

Mark Mallery of New Orleans:
Simply attending the Annual

Meeting and my committee’s Mid-
winter Meeting every year has
helped me stay on top of cutting-
edge issues in the labor and em-
ployment arena. The information
that I obtain just by participating
in a few days of meetings is invalu-
able to my practice. And the ac-
cess that I have to all Section and
committee meeting papers, which
are available at my fingertips by
clicking a few icons on the ABA
website, makes my legal research
much easier and more focused.

Of equal importance are the 
opportunities that Section mem-
bership provides. Now the editor-
in-chief of the 2003 Supplement of
the Section’s Employment Termina-
tion—Rights and Remedies treatise,
I remember my first book-writing
assignment, which arose during a
Midwinter Meeting. New to the
committee, I was looking for ways
to get involved. Two senior mem-
bers of the committee were begin-
ning work on a new edition of the

Covenants Not to Compete book.
My offer to help with some chap-
ters was graciously accepted, and
since then, I have had the privi-
lege of working on several Section
publications. I have learned a lot
through the years, and it certainly
doesn’t hurt to have some publi-
cations to list on my resume.

Finally, I have made so many
good friends through my involve-
ment with the Section—both man-
agement lawyers and those who
represent unions, employees, and
the government. The atmosphere
at our Section and committee
functions is one where everyone
gets to know each other as human
beings, not as adversaries. I really
like that about the Section. I also
enjoy being able to refer work to
friends I have met across the
country through my participation
in the Section.

Keith Frazier of Nashville:
I recently experienced the ben-

efits of membership firsthand. A
young attorney came to my office
looking for guidance on a fairly
narrow topic as part of a summa-
ry judgment motion she was draft-
ing. She asked if I knew of any
cases discussing the need to es-
tablish a causation link between a
hostile environment and tangible
employment action in connection
with a Burlington affirmative de-

fense. In less than five minutes I
found a paper on the Section web-
site from a mid winter meeting
that had a list of cases both pro
and con on this narrow topic. My
clients expect efficiency, and ac-
cess to Section papers is an im-
portant component in my ability
to meet that expectation.

Union Representatives

Section Chair Stephen D. Gordon:
The Section continues to pro-

vide me with significant personal
and professional benefits. In serv-
ing as writer and editor for Devel-
oping Labor Law, for example, I
found that the time spent always
meant faster and more familiar ac-
cess to many legal questions aris-
ing during my busy practice. Com-
mittee Midwinter Meetings also
play a key role in keeping me up to
date. They not only offer ideas to
use in pending cases, but they also
give me a clear window into what
the opposition will be saying.

Section Council member Nora L.
Macey reminisced about how Sec-
tion membership can provide a
seat at the table for discussions of
important policy matters. She
notes that she was able to join
other Section colleagues just after
the ADA’s passage in making rec-
ommendations to EEOC and DOL
about how the statute should
apply to unionized workplaces. “It
was extremely rewarding to be
part of the national conversation
on such an important issue,” she
says, adding that the opportunity
arose after she had spoken at a
Midwinter Meeting program to
give the union perspective on re-
cent Supreme Court rulings; that
perspective was then tapped
when Section comments on the
ADA were being drafted.

Mary K. O’Melveny, Union Co-
Chair of the Section’s CLE Commit-
tee, noted that speaking opportuni-
ties at Section-sponsored programs
have not only contributed to client
development, but have also led to
publication of her articles in the
Section’s highly regarded quarterly
law review, The Labor Lawyer, 
presenting the union/employee per-
spective on various legal topics. �
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Let Us Count the Ways: Twenty-Two Thousand Reasons to Join

Learn the Basics of Labor and Employment Law in Philadelphia!
From Tuesday, May 18, through Friday, May 21, the ABA Section of Labor and Employment Law will con-
duct comprehensive introductory programs focusing on the most popular areas of labor and employment
law practice. During “Labor and Employment Law: The Basics,” attendees will have the opportunity to 
attend sessions focusing on the National Labor Relations Act, equal employment opportunity basic law
and procedures, employment litigation skills, the Fair Labor Standards and Family Medical Leave Acts,
and ethical issues in labor and employment law practice. The sessions will take place at the Sheraton Uni-
versity Place Hotel in Philadelphia.

Each of these sessions is designed to provide attendees with a complete overview of a particular area of
labor and employment law practice. This is a great opportunity for lawyers new to this arena to get a
thoughtful introduction and for those who’ve been practicing for awhile to learn about recent developments.

In addition to learning all about the various areas of practice, attendees will also be able to earn a full
year’s worth of CLE credit. The programs also provide an excellent opportunity to meet other practitioners
and members of the programs’ faculties who are leaders in their fields.

Complete agendas for the programs as well as registration information are available via the Section’s
website at www.abanet.org/labor/calendar.html. Individuals may choose to register only for particular
sessions or they may choose to register for the entire four-day package at a discounted rate. Either way,
the Section’s “Basics” programs are a great value. We hope to see you in Philadelphia!
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Section Treatises
Call BNA Books at 1-800-960-1220 and refer to Priority Code ABALE
to receive the Special Section Discount Prices noted below. For additional 
information, including tables of contents, contributor lists, and publication dates,
visit http://www.bnabooks.com/ababna/index.html.

Covenants Not to Compete:
A State-by-State Survey, 3rd Edition 
Order #1345-ABALE 
List Price: $495.00/Section Member Price: $371.25

2003 Supplement     
Order #1415-ABALE
List Price: $215/Section Member Price: $86.00

The Developing Labor Law, 4th Edition
Order #1151-ABALE
List Price: $515.00/Section Member Price: $386.25

2003 Cumulative Supplement
Order #1416-ABALE
List Price: $175.00/Section Member Price: $70.00

Discipline and Discharge in Arbitration
Order #1060-ABALE
List Price: $95.00/Section Member Price: $76.00

2001 Supplement
Order #1232-ABALE
List Price: $65.00/Section Member Price: $52.00

Elkouri & Elkouri: How Arbitration Works, 6th Edition NEW!
Order #1335-ABALE
List Price: $185.00/Section Member Price: $138.75  

Employee Benefits Law, 2nd Edition*
Order #1128-ABALE
List Price: $560.00/Section Member Price: $448.00

2003 Cumulative Supplement NEW!
Order #1377-ABALE
List Price:$140.00/Section Member Price:$56.00

Employee Duty of Loyalty: A State-by-State Survey, 2nd Edition
Order #1182-ABALE
List Price: $295.00/Section Member Price: $221.25

2004 Cumulative Supplement NEW!
Order #1448-ABALE
List Price: $195.00/Section Member Price: $78.00

Employment Discrimination Law, 3rd Edition
Order #0791-ABALE
List Price: $445.00/Section Member Price: $333.75

2002 Cumulative Supplement
Order #1305-ABALE
List Price: $235.00/Section Member Price: $94.00

Employment Termination: Rights and Remedies, 2nd Edition
Order #0730-ABALE
List Price: $145.00/Section Member Price: $108.75

2003 Supplement  
Order #1184-ABALE
List Price: $115.00/Section Member Price: $46.00 NEW!

Equal Employment Law Update
Summer 2003 Edition (3/99–3/01, with Supreme Court cases 
current through June 2003) NEW!
Order #1399-ABALE
List Price: $165.00/Section Member Price: $123.75  

Spring 2000 Edition (3/98–3/00)
Order #1235-ABALE
List Price: $135.00/Section Member Price: $101.25

Spring 2000 Edition on CD
Order #C235-ABALE
List Price: $100.00/Section Member Price: $75.00

Equal Employment Law Update (cont.)
Spring 1998 Edition (3/96–3/98)
Order #1138-ABALE
List Price: $95.00/Section Member Price: $71.25

Summer 1996 Edition (3/94–3/96)
Order #1031-ABALE
List Price: $75.00/Section Member Price: $56.25

The Fair Labor Standards Act
Order #1108-ABALE
List Price: $580.00/Section Member Price: $435.00

2003 Cumulative Supplement 
Order #1406-ABALE
List Price:$150.00/Section Member Price:$60.00

How ADR Works 
Order #1253-ABALE
List Price: $155.00/Section Member Price: $116.25

How to Take a Case Before the NLRB, 7th Edition
Order #1183-ABALE
List Price: $385.00/Section Member Price: $288.75

2003 Cumulative Supplement NEW!
Order #1423-ABALE
List Price: $175.00/Section Member Price: $70.00

International Labor and Employment Laws,
Volume I, Second Edition NEW!
Order #1390-ABALE
List Price: $400.00/Section Member Price: $300.00  

International Labor and Employment Laws,Vol. II
Order #1103-ABALE
List Price: $295.00/Section Member Price: $236.00

2003 Cumulative Supplement NEW!
Order #1391-ABALE
List Price: $140.00/Section Member Price: $112.00  

Labor Arbitration: Cases and Materials for Advocates
Order #1036-ABALE
List Price: $45.00/Section Member Price: $36.00

Labor Arbitration: A Practical Guide for Advocates
Order #0635-ABALE
List Price: $55.00/Section Member Price: $44.00

Labor Arbitrator Development: A Handbook
Order #0430-ABALE
List Price: $55.00/Section Member Price: $44.00

Labor Union Law and Regulation
Order #1352-ABALE
List Price: $225.00/Section Member Price: $168.75

Occupational Safety and Health Law, 2nd Edition
Order #1239-ABALE
List Price: $265.00/Section Member Price: $198.75

The Railway Labor Act
Order #0815-ABALE
List Price: $255.00/Section Member Price: $204.00

2001 Cumulative Supplement
Order #1294-ABALE
List Price: $160.00/Section Member Price: $128.00

Trade Secrets: A State-by-State Survey, 2nd Edition NEW!
Order #1405-ABALE
List Price: $315.00/Section Member Price: $236.25

Employee Benefits Law is available on the web in BNA’s Benefits Practice
Center, with hyperlinks to text of cases. ABA Labor and Employment
Law Section members receive a discount on subscriptions to the treatise
component in the Center. Contact your BNA sales representative for more
information, or call 1-800-372-1033.
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“Cities Are What Men Make Them” 
Remembering Jerome “Buddy” Cooper
By Mark Risk

Jerome “Buddy” Cooper, the first
law clerk to Justice Hugo Black
and a southern pioneer in labor
law and civil rights, has died in
Birmingham, Alabama, at age 90.

Cooper grew up in Tuscaloosa
County and Birmingham, Alabama,
and left to attend Harvard Univer-
sity and Harvard Law School,
earning his B.A. in 1933 and his
L.L.B. in 1936. He served as Justice
Black’s law clerk from 1937 to 1940.
After a brief period at the Depart-
ment of Labor, he enlisted in the
U.S. Navy two days after the
Japanese attacked Pearl Harbor,
and served for almost four years.

Upon his return from the war,
Cooper joined William Mitch and
Hugo Black Jr., two other native
Alabamans who had been educat-
ed in the north, to form a law firm
to represent labor in Birmingham. 

“I wanted to even the score,” he
told the Birmingham News in a 1993
interview. “So many of the little
people were not represented very
ably or very well. I had the feeling
that so many of the good kids that
came out of law school were gob-
bled up by big corporations.” 

The interest in representing
labor unions was connected to an
interest in civil rights. “Birmingham
was segregated in its medical facili-
ties, churches, synagogues, and
schools,” he said. “Only in the labor
unions was there any common
meeting ground of black and white.” 

The firm represented many
unions, including the United
Mineworkers and United Steel-
workers. “Back in the 1950s, said a
veteran union official, “when
Southern organizing was like going
into enemy territory, we used to
tell our people ‘Do the best you
can, and if you get into trouble,
holler for Cooper, Mitch & Black.’”

“The phone would ring at
night,” Cooper said, “and an
anonymous caller would say ‘we
know where you are, you (epithet)
loving, Jew-Communist-(epithet).’”

Cooper litigated major labor
cases including Textile Workers v.
Lincoln Mills, losing at the Fifth

Circuit and gaining a reversal at
the Supreme Court that stands as
a landmark case in labor law and
federal civil procedure. He worked
on the “Steelworkers trilogy” be-
fore the Supreme Court in 1960.
He was co-counsel in Reynolds v.
Sims (1964), one of a group of de-
cisions that led to the Court’s his-
toric “one man one vote” decision
in Baker v. Carr. 

Cooper’s labor law work was
closely intertwined with the civil
rights struggles in the South. In
1963, at the prompting of Presi-
dent Kennedy, the Steelworkers 
secretly wired over $200,000 to
post bail bonds for the release of
protesters and children from Birm-
ingham jails. He was one of 240
lawyers called by President
Kennedy to the White House in
1963 for a meeting that led to the
formation of the Lawyers Commit-
tee for Civil Rights Under Law. 

Cooper was regarded by many
as the person most responsible
for the relatively smooth integra-

tion of Birmingham’s steel mills.
“The trade unions have been one
of the institutions by which race
discrimination has been and is
being eliminated,” he said. “The
existence of unions which have
programs for eliminating discrimi-
nation has made a big difference.”

Black left the firm, and Birming-
ham, in 1962. “He found the triple
burden of being a liberal, a labor
lawyer, and the son of a Supreme
Court Justice more than he cared
to bear in Alabama,” Cooper said.
The firm continued as Cooper,
Mitch & Crawford.

Cooper said in 1993 that the cli-
mate for Southern union officials
and lawyers had improved
markedly “though this is still not
the way to become president of
the country club,” he said.

He found his practice personal-
ly rewarding. “I do think you can
see the benefits going to actual
flesh-and-blood people,” he said.
“The people we have represented
now look better, dress better, and

eat better food than they did 25
years ago.”

Cooper was active in all man-
ner of civic and community organ-
izations, and was an Emeritus 
Fellow of the College of Labor and
Employment Lawyers.

Cooper’s handwritten note on
the back of a photograph (see
below) offers a clue of what life
was like in the deep south in the
civil rights era. 

“Sometime, I believe in the 1960s,
Bill Silsbee, executive director of
Operation New Birmingham,
called me. The attempt was being
made to get out some favorable
P.R. about Birmingham. The cloud
of ‘Bull’ Connor was still about.
Bill said they wanted a picture of a
white and black ‘leader’ together.
He had a black man (Dr. John
Nixon), but had not been able to
get a white man to pose —and
would I do so? I would. We met at
City Hall and were photographed
under the wall slogan ‘Cities Are
What Men Make Them.’   �

The City of Birmingham—seeking to improve its image after civil rights demonstrators were brutalized in the early
1960s—asked Cooper, left, to pose with Dr. John Nixon, head of the local NAACP, at City Hall.
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Calendar 
of Events

January 27–29
State and Local Government 
Bargaining and Employment Law
Committee Midwinter Meeting
Camino Real
Puerto Vallarta, Mexico

February 9–12
Employee Benefits Committee
Midwinter Meeting
Fairmont Hotel
San Francisco, California

February 9–15
ABA Midyear Meeting
Salt Lake City, Utah

February 13–16
ADR in Labor and Employment
Law Committee Midwinter 
Meeting
The Biltmore Hotel
Coral Gables, Florida

2004 2005May 6
Fair Labor Standards Act and
Family and Medical Leave Act 
Basics
Milwaukee, Wisconsin

May 7–9
Spring Council Meeting
Grove Park Inn
Asheville, North Carolina

May 16–22
International Labor Law 
Committee Midyear Meeting
Sheraton Stockholm & Towers
Stockholm, Sweden, and
Corinthia Nevskij Palace Hotel
St. Petersburg, Russia

May 18–21
Labor and Employment Law: 
The Basics
Sheraton University City Hotel
Philadelphia, Pennsylvania

June 10
National Labor Relations Act
Basic Law and Procedures
St. Louis, Missouri

August 5–10
ABA Annual Meeting
Hyatt Regency
Atlanta, Georgia

September 22
National Labor Relations Act
Basic Law and Procedures
Seattle, Washington

September 23
Immigration Law/Canadian 
Basics
Seattle, Washington

April 1–3
Sports and Entertainment Labor
Law Committee Midwinter Meeting
Westin Mission Hills Resort
Rancho Mirage, California

April 2
Immigration Law Committee 
Midwinter Meeting
ABA Offices
Chicago, Illinois

April 8
Employment Litigation Skills Training
Houston, Texas

April 16
Antitrust, RICO, and Labor Law
Committee Midyear Meeting
ABA Offices
Washington, D.C.

April 21–23
Technology Committee 
Midyear Meeting
The National Hotel
Miami Beach, Florida

April 22–23
Employee Benefits in Mergers
and Acquisitions
New York, New York

October 7
Equal Employment Opportunity
Basic Law and Procedures
Detroit, Michigan

October 8
Fair Labor Standards Act and
Family and Medical Leave Act 
Basics
Detroit, Michigan

October 12–15
Labor and Employment Law: 
The Basics
Chicago, Illinois

November 4
Equal Employment Opportunity
Basic Law and Procedures
Columbus, Ohio

November 11
Employment Litigation Skills 
Training
Des Moines, Iowa

November 12–14
Fall Council Meeting
Windsor Court Hotel
New Orleans, Louisiana

December 2
Fair Labor Standards Act and
Family and Medical Leave Act 
Basics
San Francisco, California

For more information on any of
these events, please contact 
the Section office at 312/988-
5813 or check the Calendar 
Web page at www.abanet.
org/labor/calendar.html.
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Despite these assurances, how-
ever, labor advocates fear that
CAFTA will only repeat the failings
of the North American Free Trade
Agreement (NAFTA). In a blunt 
assessment of the agreement,
AFL-CIO President John Sweeney
warned, “This is yet another job-
destroying free trade agreement
that will undermine workers’
rights here and around the world.”

Repeating its longstanding con-
cern that FTAs tend to shift pro-
duction to low-paying developing
economies, organized labor ar-
gues that CAFTA is certain to fur-
ther reduce North American  man-
ufacturing jobs.

In stark contrast to the adminis-
tration’s vision of a Latin America
committed to improving labor con-
ditions, the AFL-CIO describes a re-
gion with minimal employee pro-
tections. “Employers are allowed
to violate workers’ rights with im-

punity under Central America’s
weak labor laws, which have been
repeatedly criticized by the ILO,
the U.S. State Department, and in-
dependent human rights organiza-
tions,” commented Sweeney, who
criticizes CAFTA because it pur-
portedly does not link trade privi-
leges with improvements in labor
laws. According to workers’ rights
groups both in the United States
and abroad, however, this is only
one of several deficiencies.

In a joint declaration, the AFL-
CIO and Central American labor
organizations argue that addition-
al worker protections be included
in CAFTA’s final form. They sug-
gest that the agreement should ex-
plicitly require that member coun-
tries conform with ILO standards
or face sanctions, that any job
loss occasioned by the accord
must be remedied through train-
ing and placement of those work-
ers, and that immigrant workers
should be able to work legally in
the United States.

Public policy experts also cau-
tion that the implementation of an
economic integration agreement
such as CAFTA must be a careful
and reasoned process, one that
appreciates the unique differences
of each member nation. Sandra
Polaski, a former State Depart-
ment official now at the Carnegie
Endowment for International
Peace, argues that the United
States must recognize key differ-
ences between NAFTA and CAFTA.
Unlike Mexico under NAFTA, Cen-
tral American countries do not
have developed industrial soci-
eties with corresponding worker
skills. As a result, the United
States must take a “gradual, devel-
opmental approach” to lifting
trade barriers because an unregu-
lated influx of U.S. products could
wreak havoc on already-struggling
local producers, threatening an
economic and developmental dis-
aster in Central America. 

Echoing critics who see an in-
creasingly unilateral position by

the United States in international
affairs, Polaski argues that the U.S.
approach to CAFTA reflects a “lat-
ter-day mercantilism aimed at
maximizing the profits of U.S. in-
vestors, firms, and agricultural in-
terests—or, at least, politically well-
connected U.S. interest groups.”

There is no question that CAFTA
will transform economic relations
among member nations. A free
flow of products and services 
unhindered by tariffs and other
protective measures promises
easier and more profitable access
to U.S. and Central American mar-
kets. It remains to be seen, howev-
er, whether CAFTA’s benefits will
come at the expense of workers in
the United Sates and the Central
American member nations.   �

Kevin J. Doyle is a law clerk for
U.S. Magistrate Judge Jerome J.
Niedermeier in Burlington, Vermont,
and will soon begin a clerkship with
U.S. District Judge John C. Lifland in
Newark, New Jersey.

CAFTA
continued from page 1
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